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In the African Court on Human and Peoples’ Rights

Application 003/2011

In the matter of:
Urban Mkandawire Applicant
VS
The Republic of Malawi Respondent

JUDGMENT




The Court composed of: Sophia A. B. AKUFFO, President; Fatsah
OCUGUERGOUZ, Vice-President, Bernard M. NGOEPE, Gérard
NIYUNGEKO, Augustino S. L. Ramadhani, Elsie N. THOMPSON, Sylivain
ORE, El Hadji GUISSE and Ben KIOKO, Judges; and Robert ENO,
Registrar.

In accordance with Aricle 22 of the Protocol to the African Charter on
Human and Peoples' Rights on the Establishment of an African Court on
Human and Peoples’ Rights (“the Protocol”) and Rule 8(2) of the Rules of
Court {“the Rules"), Judge Duncan Tambala, Member of the Court and a
national of Malawi, did not hear the application.

The Parties

1. The Applicant, Urban Mkandawire, is a Congolese born Malawian
national. He brings this application to seek redress following his
dismissal as lecturer by the University of Malawi (“the University”).

2. The Respondent is the Republic of Malawi. It has ratified the African
Charter on Human and Peoples’ Rights (“the Charter™); it did so in 1989.
Respondent is also a State Party to the Protocol, having ratified it on 9
September 2008. Respondent has also made a declaration in terms of
Article 34(6) of the Protocol, accepting to be cited before this Court by
an ndividual, the declaration was made on 9 October, 2008.
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Procedure

The application was received at the Registry of the Court on 13
March 2011 by electronic mail and notified to the Respendent, and other
entities under Rule 35 of the Rules of Count, by separate letters of 17
Juneg, 2011.

As the Applicant had indicated in his application that he had
submitted his complaint to the African Commission on Human and
Peoples' Rights (“the Commission”) and that he has withdrawn it, the
Registry, by letter of 28 March, 2011, inquired from the Commission, in
conformity with Rule 29(6) of its Rules, whether the matter had been
formally withdrawn, and by letter of 19 May, 2011, the Commission

confirmed that it is so.

. The Applicant also requested by letter dated 10 May 2011, that the then
Acting Registrar and Justice Tambala, a national of Malawi, be excluded
from the proceedings, and during its 21* Ordinary Session held from 6 —
17 June, 2011, the Court noted that Justice Tambala has already
recused himself and that in accordance with Arlicle 22 of the Protocal,
he would not hear the matter. It also noted that the Acling Registrar
would in any case not participate in the deliberations of the Court as he
is not one of the Judges. By a letter of 8 July, 2011, the Registrar

informed the Applicant accordingly.
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6. The Registry by Note Verbale dated 9 January 2012, which was
received on 7 February, 2012, was notified by the Respondent of its
representatives, and also sent its response to the application, and the
same were served on the Applicant on the same day.

7. On 14 March, 2012, the Registry received the Applicant's reply to the
Respondent’s response to the application and on the same date served
the same on the Respondent.

8. During its 24" Ordinary Session held from 19 to 30 March, 2012, the
Court ordered the Respondent to substantiate, within thirty (30) days,
and in accordance with Rule 52(4) of the Rules of Court, the preliminary
objections it raised in its response to the application. The order was
served on both parties on 2 April, 2012.

9. As the Respondent failed to comply with the order, the Applicant by a
letter of 21 May, 2012, received at the Registry on 22 May, 2012,
requested the Court to proceed with the matter.

10. At its 25™ Ordinary Session held from 11 to 26 June, 2012, the Court
decided to schedule a public hearing on the matter for 20 and 21
September, 2012 and by separate letters dated 3 July 2012, both parties
were notified of the decision.

11. The Respondent, by Note Verbale dated 14 July 2012, received at
the Registry on 27 August 2012, requested for postponement of the

hearing, and requested the Court to re-schedule the hearing to eithe .
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last week of October or the first week of November 2012, on the ground
that both the Minister of Foreign Affairs and the Respondent's two legal
representatives would be committed at the United Nations General
Assembly in New York, United States of America.

12. The Applicant by a letter dated 28 August, 2012, informed the
Registry that if the hearing was adjourned to the 27" Ordinary Session,
scheduled for Mauritius, he would not be able to attend due to the cost,
and invcked Rule 55 of the Rules, requesting the Court to consider
proceeding with the hearing of the case as scheduled, even if the
Respondent had not confirmed its availability.

13. During its 26" Ordinary Session held from 17 to 28 September, 2012,
the Court decided that the hearing should take place from 29 — 30
November, 2012, at its 27" Ordinary Session in Mauritius, and decided
that it will provide assistance to the Applicant to enable him atiend the
session in Mauritius. That was done and at the 27" Ordinary Session
held from 26 November to 7 December, 2012, the Court held a public
hearing where both parties presented oral arguments.

14. Public hearings were held on 29 and 30 November, 2012 during
which oral arguments were heard on both the preliminary objections and
the merits. The parties were represented as follows:

For the Applicant.
Mr. Urban Mkandawire - self-represented
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For the Respondent.
Mr. Zolomphi Nkowani — Counsel.

15. At the hearing, questions were put by Members of the Court to the
Parties; the replies were given orally.

Brief facts

16. The Applicant had entered into an employment contract with the
University as a lecturer in French to some junior students. He says he
signed the contract of employment with the University on 1 December
1998 and started teaching on 5 July 1989, joining the French
Department, which had its own head.

The employment was far an indefinite period. One of the terms of the
contract was that either party could terminate the contract on a three
months’ notice, or with a three months’ payment jn lleu of notice, The
contract was with effect from 1 December 1998.

As a result of certain complaints against him, the Applicant was
dismissed from his post through a letter, written by the Registrar of the
University, dated 2 December 1999, He took his case through Malawian
Courts, including the Industrial Relations Court, right up to the Supreme
Court of Appeal, the latter being the highest judicial authority in Malawi.
The Applicant was still not satisfied; he therefore took the matter to the
Commission, He later withdrew the matter before the_ Commission, and
lodged this application.
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Applicant’s case

17. The Applicant contends that the termination of his employment
violated several of his rights under the Charter. Although the Applicant
mentions Articles 4, 5, 7, 15 and 19 of the Charter, it appears from the
Applicant's papers both to the Commission and to this Court, and also
from his overall presentation of his case, that the rights alleged to have
been viclated are his rights under Articles 7 and 15 of the Charter.
Article 7 (1) reads:

“f. Every individual shali have the right io have his cause
heard. This comprises:
(a) The right to an appeal to competent national organs
against acts viofating his fundamental rights as
recognized and guaranteed by conventions, laws,
regulations and custems in force, ...".

For its part, Article 15 of the Charter provides:
“Every Individual shali have the right to work under equitable and
satisfactory conditions, and shall receive equal pay for equal work”.

Remedies sought by the Applicant

18. In his application, the Applicant presents the following as a
summary of his claims:
*1. An order reinstating me in my erstwhilé posiion as a lecturer in
the French department at Chancellor College.

2. A payment of the lump sum of Malawi Kwasha 12,839,059.00
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being the sum of. a) Mk 8,000,000.00 being damages and legal
costs claimed. b) Mk 3,416,845.60 being my immediate loss
claimed. ¢©)Mk 1,350,000.00 being the debt of my 9 months’
salary that | should have received during my counselling period
if | was not prematurely dismissed. d) Mk 56,813.40 being the
salary of my two months' pay. e) Mk 15,400.00 being the
balance of my rent money paid to Mrs. Eurita ibrahim Khoft.

3. A payment of my enlillement under the scheme run (sic) by
Nationai insurance Company on my 9 months' satary as if | was
contributing towards the scheme during my counselling period if

| was not prematurely dismissed.”

Circumstances leading to the termination of the Applicant's

services

19. Shortly after Applicant commenced lecturing at the beginning of July
1999, his seniors started receiving complaints against him from
students. The nature of the complaints was that he was not a competent
lecturer. His own version of events is that he was being victimized
because he refused to treat favourably some students who he says were
well connected within the University. For this reason, he refused to
attend a meeting, scheduled for 27 August 1998, called by the head of
his department to discuss the complaints against him. He was later
charged for failing to attend this meeting and, by a letter dated 9
September 1899, he was summoned to appear before a disciplinary
committee. He appeared before this committee on 16 September 1999,
According to the Applicant, he was briefed {ng\ September 1999 on
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the outcome of the hearing. By a lefter of 8 November 1989, the Vice-
Chancellor of the University, as had been recommended by the
Disciplinary Committee, issued a warning of insubordination against the
Applicant, and arranged that he be counselled on class conduct.

20. Two lecturers were mandated to, and did attend, some of the
Applicant’s lectures for observation and assessment. They subsequently
submitted a report to the Principal, dated 30 November 1999. The
report was adverse. In effect, it said the Applicant was not a competent
lecturer. After receiving this repont, the Principal in turn wrote a letter on
30 November 1999 to the Vice-Chancellor of the University caliing for
the dismissal of the Applicant in the interests of the students. According
to the Applicant, the Vice-Chancelior called him to his office and briefed
him about what transpired at the college by showing the Applicant the
adverse report of 30 November 1999, as well as the Principal's lefter,
also of 30 November 1999. On 2 December 1993, the Applicant
received a letter, dated the same day, from the Registrar of the
University, informing him that his employment had been terminated with
immediate effect. It stated, amongst others, that it was clear from the
report that the Applicant had taken no steps to change his manner of
teaching, which had been criticized by the lecturers who assessed him,
and then filed the adverse report dated 30 November 1999.




Recourse to the national Courts of Malawi

21. To vindicate the alleged violation of his rights, the Applicant turned to
various courts in Malawi.

22. The Applicant lodged a case in the High Court against the University
of Malawi for, amongst others, his reinstatement. |n its judgment dated
27 November 2003, the High Court found that the Applicant had not
been given a fair hearing to defend himself against the adverse report,
and therefore that his dismissal was wrongful. The Court, however, held
that he could not be reinstated. I ordered that he be given a further 2
month's payment (the University had on its own already paid him for one
month); the order was to put him in the same position as if a three
months' notice had been given. Furthermore, the High Court awarded
the Applicant damages for wrongful dismissal, the quantum of which
would have to be established before the Registrar of that Court,

23. The University appealed against the above judgment to the Malawi
Supreme Court of Appeal. One of the grounds of appeal was that the
High Court had erred in awarding damages to the Applicant for the
wrongful dismissal in addition to the three months' notice pay awarded
to him. The Supreme Court of Appeal, in its judgment dated 12 July
2004, held that the High Court erred in awarding the damages for
wrongful dismissal, over and above the three months’ pay award. It
ruled that if the Applicant had “desired o conlend that rules of natural
justice were not observed by the University when terminating his

employment, he was perfectly entilled to have appro stated the
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issue in the pleadings as a separale cause of action”. As he had not
done so, this claim was not before court; the High Court was therefore
wrong in awarding such damages. The payment for the three months in
lieu of notice was, however, confirmed by the Supreme Court of Appeal,
and to date still stands.

24. Subsequently, the Applicant again approached the Supreme Court of
Appeal, asking it to review its judgment of 12 July 2004, The Applicant
was relying on sections 31 and 43 of the Constitution of Malawi. Section
31 guarantees the right to fair labour practice, and section 43 ensures
administrative justice. As the Applicant was invcking the provisions of
the Constitution, the Supreme Court of Appeal referred the matter to the
Constitutional Court, which is a chamber of the High Court, comprising
three judges.

25. The matter was dully enrolled before the Constitutional Court. The
Constitutional Court held that the case was well governed by the
employment legislation, namely, the Employment Act, 2000. It found
that the case could be disposed of by invoking section 57(2) of the
Employment Act, which protected an employee against unfair dismissal.
it held that the maiter would therefore best be handled by the Industrial
Relations Court, which, in terms of the Constitution of Malawi, was also
a court of law. The matter was accordingly referred to the Industrial

Relations Court. -’%
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26. Applicant’'s case was indeed enrolied in the Industrial Relations Court
of Malawi. The court had to consider whether the Applicant's dismissal
was unfair in that it was for no valid reason and whether he had been
given the opportunity tohbe heard. As the Applicant's dismissal was
before the enactment of the Employment Act 2000, the Court dealt with
the matter on the basis of section 43 of the Constitution which, as stated
earlier, provided for the right to fair labour practice. The court went info
the history of the matter; it held that the Applicant had refused to attend
a meeting called by his superior to discuss students’ compiaints, that he
failed to adapt or change his teaching methods, and that he had been
found to be incompetent; that, by 30 November 1998 when his dismissal
was recommended, he had not shown any improvement, hence his
dismissal on 2 December 1999. Furthermore, the court heid that the
Applicant had been afforded the opportunity to be heard; in this respect,
the foliowing appears in the last paragraph of page 4 of the judgment of
that Court:

“It was heard in the insiant case that the applicant was invited fo
appear before the Vice-Chancellor to answer to his failure fo
improve following warning. The heanng was fair as far as the
right to be heard in administrative setting is concerned. What
was important was that af the time of the hearing the applicant
was free to state his case and pul in his defence. The decision
to dismiss and the dismissal itseif came after the hearing. The
applicant was Stili on probation. All factors taken into
consideration, this court finds no compeliing reason o interfere

with the sanction imposed .. {%,
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The dismissal was held to be fair. and the action dismissed.

27. The Applicant appealed against the above judgment to the High
Court as he was not satisfied with it. When the Applicant, who is neither
a licensed practitioner nor a lawyer, appeared before the High Court, he
wanted to address that court from the Bar where licensed practitioners
would do. This was denied to him in terms of the practice before the
courts in that country; he was, however, free to argue his case from
where people who were not practitioners would do. He howsver decided
not to argue from anywhere else; instead, he decided to appeal to the
Supreme Court of Appeal, for the third time.

28. The Applicant's appeal was enrolled and heard in the Supreme Court
of Appeal, and judgment was delivered on 11 October 2007. The
judgment summarizes the Applicant’s grounds of appeal into two. Firstly,
“thal his empiloyment is terminated unlawfully since he was not given the
opportunity to be heard by the University Disciplinary Committee fo
refute the allegations made against him, and secondly thaf he was not
allowed o address the judge in the High Court in order to argue his
appeal because he was not a licensed legal practitioner’. Regarding the
first ground, the Malawi Supreme Court of Appeal held that the matter
was res fudicata and it could therefore not consider the point again; it
referred to its judgment of 12 July 2004, already referred to and quoted
above. In that judgment, the Supreme Court of Appeal had held, inter
alia, that for this claim of unlawiful dismissal, based on a breach of the
rule of natural justice, the Applicant should have appreached the Court

by stating "the issue in the pleadings as a separate of action.” In




declaring the issue as res judicata, the Supreme Court of Appeal was in
effect maintaining the view it had taken in its judgment of 12 July 2004.

29. To bolster his ¢ase regarding the alleged violation of Article 7 of the
Charter, the Applicant made several unsubstantiated allegations against
some of the judges, some of which allegations are not worthy of
repeating here. He alleged, for example, that one of the jutges of the
Supreme Court of Appeal was the biological father of one of the
students who had lodged complaints against him. During the hearing
and in response 1o a question by this Court, counsel for the Respondent
pointed out that the allegation was not true; the Applicant was unable to
dispute this. Again, without any substantiation, the Applicant ascribed
prejudice against Judges and the Registrar, and in some instances,
used unbecoming language in criticizing some judgments.

Respondent’s case

30. Prellminary Points: The Respondent has raised two preliminary

points.

30.1 The first point relates to the admissibility of the application, namely,
that the application is not admissible as the matter is already before
the Commission, and therefore that it is sub judice before the latter. In
this respect, Respondent argues that it would be undesirable to allow
litigants seme forum shopping. )
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30.2 The second point raises the Court's lack of jurisdiction. Respondent
contends that this Court lacks jurisdiction over this matter because
the Protocol came inte operaticn only on 25 January 2004, whereas
the Applicant's cause of action arose in 1999. The Respendent also
argues, in this respect, that it ratified the Protocol enly on 9
September 2008, and deposited the instrument of ratification on 9
October 2008. The Respondent does not, however, develop any
argument around the fact that Respondent made the Article 34(6)
declaration only recently; long after the cause of action had arigsen.

31. Regarding the merits of the case: As far as the merits of the case
are concerned, the Respondent dentes that the Applicant’s rights have
been violated. Regarding the alleged violation of Article 7 of the Charter,
the Respondent argues that the Applicant exercised his right to go to the
national Courts, and was given a fair hearing. The Respondent says
further that the Courts of Malawi did in fact lean backwards to assist the
Applicant. As regards the alleged viclation of Article 15 of the Charter, the
Respondent argues that the Applicant was employed by the University
under a contract, one of the terms of which was that the contract could be
terminated by either party on three months’ notice or a three nmonthg'
payment in lieu of notice. The Respondent therefore argues that, as the
Supreme Court of Appeal has already ordered that the Applicant be paid for
the three months, the alleged right has not been violated. The Respondent
further argues, in this respect, that the Industrial Relations Court has found

the dismissal to be fafr_%*
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The Court’s Ruling on the Preliminary points regarding lack of
Jurisdiction

32.As said earlier, the Respondent's preliminary cbjection against the Court's
jurisdiction is that whereas the Applicant's alleged violation of his rights took
place in 1988, the Protocel camé_ into operation in respect of the
Respondent only after the Respondent ratified it on 9 October, 2008. The
Court notes that the Charter came into operation on 21 Octaober, 1986 and
the Respondent ratified the Charter in 1989. It is the view of the Court,
therefore, that at the time of the alleged violation of the Applicant's rights in
1999, the Charter was already binding on the Respondent; the latter was
under the duty to protect the Applicant’s rights alleged to have been violated.
Furthermore, the Court notes that the Applicant’s case is that the alleged
violation of his rights under Articles 7 and 15 is continuing. For the above
reasons, the preliminary objection raised by the Respondent cannot
succeed.

The Court's Ruling on the Preliminary point relating to Admissibility

33.Respondent's argument on this point is that the application is not admissibie
as it is pending before the Commission. This Court does, however, find that
the Applicant did formally withdraw his communication from the Commission
before lodging his application in March 2011. The Applicant submitted to
this Court two copies of his letters to the Commission, dated 7 and 17
February 2011, withdrawing his communication. The Commission also
confirmed to the Courl, in its letter of 29 March 2011, that the Applicant had
indeed withdrawn the matter before it. The matter is th

not pending
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before the Commission. Once the Applicant has withdrawn his
communication before the Commission, he has the right to approach
another forum and, in the view of this court, there is nothing untoward about
this. The Respondent’s objection is thersfore not valid. However, this finding
does not necessarily mean that the application is admissible because the
application must stil meet other requirements of admissibility; in particular,
the Applicant must satisfy the provisions of Article 6(2) of the Protocol, read
together with Article 56(5) of the Charter, namely, that he has exhausted
local remedies. This aspect is dealt with later.

The Court’s Jurisdiction in terms of the Protocol

34.The jurisdiction of the Court rafione materiae 1s set out in Article 3 of the
Protocol. Article 3(1) of the Protocol provides that. "The jurisdiction of the
Court shall extend fo all cases and disputes submitted to if conceming the
interpretation and application of the Charter, this Protocol and any other
relevant Human Rights instrument ratified by the Stafes concerned.” Article
3(2) provides that “in the event of a dispute as to whether the Court has
jurisdiction, the Court shall decide”. The provision is gquite broad as it
extends to all cases and disputes, on human rights issues, concemning the
interpretation and application of the Charter, the Protocol and other relevant
human rights instruments ratified by the State concerned. In the instant
case, the requirements of the subject matter jurisdiction have been met, as
the rights alleged to be violated are human rights enshrined inﬁt_nﬁe\Chaﬂer.
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35.With regard to ratione personae jurisdiction, the Applicant is a national of
Malawi, a state that has ratified the Protocol and also filed the required
declaration in terms of Article 34(6) as read together with Article 5(3) of the
Protocol, accepting the competence of the Court to deal with cases against it
from individuals and Non-Governmental Organizations.

36.Regarding ratione temponis jurisdiction, even though the facts giving rise to
the application arose before the Respondent filed the declaration, the Court
has already made a finding that the alleged violation is continuing. Taking all
the above into consideration, the Court dees have jurisdiction to deal with

this matter.

The Court's finding on the exhaustion of local remedies as required by
Article 6(2) of the Protocol read together with Article 56 (5} of the
Charter

37.As said eatlier, the application must satisfy the requirements of Article 6(2)
of the Protocol, read together with Article 56(5) of the Charter; that is, the
Applicant must have exhausted local remedies. Article 6(2) of the Protocol
provides that the "“Court shall rule on the admissibility of cases taking into
account the provisions of Arficle 56 of the Charter.” For its part, Article 56(5)
of the Charter requires the exhaustion of “Jocal remedies, if any, unfess it is
obvious that this procedurs is unduly prolonged” (See also Rule 40 of the
Rules of Court). From the pleadings submitted by both parties, as well as
copies of various judgments of the courts in Malawi relied upon and
submitted by the Applicant himself, a question arises whether the Appiicant
did exhaust local judicial remedies as required by the awicles, before
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coming to this Court, or whether he was faced with a procedure which was
unduly prolonged. The Respondent did not raise any objection based on
failure to exhaust local remedies. It, however, remains the duty of this Court
tc enforce the provisions of the Protocol and of the Charter. The Court is
enjoined to ensure that an application meets, amongst others, the
requirements for admissibility which are stipulated in the Protecol and the
Charter. The law does not have to be pleaded. Failure by the Respondent to
raise the issue of non-compliance with the requirements stipulated in the
Protocol and the Charter cannot render admissible an application which is
otherwise inadmissible. The requirement of exhaustion of local remedies is
fundamental in the inter-action between State Parties to both the Protocol
and the Charter, and their national courts, on the one hand, and this Cour,
on the other hand. State Parties ratify the Protocol on the understanding that
local remedies weuld first be exhausted before recourse to this Court; the
making of the declaration in terms of Article 34 (8) of the Protocol is also on
this understanding.

38.Some jurisprudence on the requirement of the exhaustion of local
remedies:
38.1. By exhaustion of local remedies, this Court is referring primarily to
judicial remedies.

This Court has recently confirmed the jurisprudence that what is
envisaged by local remedies is primarily remedies of a judicial nature.
In the Consoclidated Matter of Tanganyika Law Soclety and the Legal
and Human Rights Cenire vs. The Unite Republic of Tanzania,
Application no. 0092011 and Reverend Chri R. Mtikila vs. the
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Unifed Republic of Tanzenia, Application no. 011/2011 paragraph
82.3, the Court held that: "The term local remedies is understood in
human nghts jurisprudence (o refer pimanily fo judicial remedies as
these are the most effective means of redressing human rights
violations,” What the Court needs to determipe in this case is whether
the Applicant has exhausted local judicial remedies.

38.2 The Inter-American Commission of Human Rights (IACHR) stated in
Mariblanca Staff Wilson and Oscar E. Ceville v. Papnama, Case 12.303,
Report No. 89/03, Inter-Am. C.H.R., OEA/Ser . L/V/Ii.118 Doc. 70 rev. 2 at
531 (2003), paragraph 35 and 36 as follows:.

“35. In the present siluation, the State argues that the
petitioners did not exhaust domestic remedies because the
‘amparo’ brought by the presumed viclim was not the
appropriate remedy. It argues that in reaiity the petitioners

should have presented a motion of unconstitutionality . ..

36. In support of its arguments, the Stafe invokes the decision
of the Supreme Court ...... in which the court, analyzing the
‘amparo’ brought by fthe alleged victim, ruled that the ‘amparo’
was noi the appropriate remedy because the challenged law
was a legisiative act of a general nalure issued by an authority
constitutionally empowered to do so.... and that it was not
susceptible o challenge through ‘amparo’ for constitutional
protection ..... The court conciuded that this type of challenge
must be pursued through independent action for
unconstitutionality. The Slate argues ! Hhe\petitionens failed

[20]
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fo exhaust this remedy.”

After considering the matter further, the IACHR upheld the above
argument. The petitioners having failed in the Supreme Court as a result of
approaching that court, wrongly, by way of "an ‘amparo’ for constitutionai
protection” instead of ‘through independent action for_constftutfonajfty"
could not claim to have exhausted judicial local remedies.

39.To resolve whether or not the Applicant has exhausted local remedies in

compliance with Article 6 (2) of the Protocol read together with Article 56 (5)

of the Charter, it is necessary to look again at the judgments of the national

courts of Malawi.

39.1

39.2.

. Judgment of the High Court, 27 November 2003: The Court held that
the employment contract could be terminated by either party, upon three
months’ notice or by a three months' payment in leu of such notice. The
University had done neither; instead, it paid the Applicant for only a
month. The Court, In its judgment of 27 November 2003, added two
months' payment; this award was confirmed by the Supreme Court of
Appeal in its judgment of 12 July 2004. The award still stands; whether
the Appellant has collected it or not, is irrelevant.

The Industrial Relations Court: The Court held thal the dismissal was
fair and that the Applicant had been given the opportunity to be heard,
and had in fact appeared before a disciplinary committee on 16
September 1999, and also before the Vice-Chancellor on 2 December
1999. The Appellant did not seize the opportunity to gba_!!gnge and argue
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39.3.

against the decision of the industrial Relations Court in the High Court.
Although he did appear in the High Court, he declined to argue his case
when he was told that he could not do so from a place reserved for
licensed practitioners only. This praclice is endorsed by the highest court
in Malawi and certainly without knowing the reasons and practices behind
it, it would not be for our Court to adjudicate on its correctness or
otherwise. What is of importance is that there is no indication that by
arguing his case from where he was supposed to be, the Applicant would
be prejudiced; nor was this his case before our Court. The Applicant
should have agreed to argue, and then argued, the merits of his appeal
against the judgment of the Industrial Relations Court in the High Court; if
not satisfied with the High Court, appealed to the Supreme Court of
Appeal. The Applicant has, {o date, not done either.

Judgments of the Supreme Court of Appeal: As already mentioneq, in
its judgment of 12 July 2004, that court confirmed the three months’ salary
paymant, but dismissed the claim for wrongful dismissal based on the
alleged breach of the rule of natural justice; the court's reasons have
aiready been mentioned and quoted above. In its subsequent judgment of
11 October 2007, the court holding that it was faced with the same issue,
found the issue to be res judicata, thereby reaffirming its earlier decision,
namely, that the Applicant could not present his claim for wrongful
dismissal in the way he did. The correctness of the two judgments of the
Supreme Court of Appeal depends on whether or not indeed in terms of
the national law of procedure, the Applicant was supposed to have stated
the issue in the pleadings as a separaie cause of action in claiming

damages for wrongful dismissal. The Supreme -of Appeal, being the
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final court, has the last word on what the correct national law is. It has, in

its two judgments, said that the Applicant did not state the claim as a

separate cause of action. It is important to note that the Appiicant was not

barred from pursuing his claims, but merely told that he was adopting a

wrong procedure, In fact, the High Court had advised him to get the

assistance of a lawyer to help him, but he declined.

Findings of the Court

40 1t is clear from the foregoing summary cf the judgments that, as at the time

the Applicant lodged his application:

40.1.

40.2.

The avenue te claim damages for alleged wrongful dismissal and the
avenue to challenge in the High Court the judgment of the Industrial
Relations Court which had ruled that his dismissal was fair and lawful,
were still open to the Applicant; however, he did not use these
avenues. It was open for him to argue before the High Court against
the judgment of the Industrial Relations Court and, if he did not
succeed, to argue on further appeal to the Supreme Court of Appeal.
As a result of his failure to do so, the High Court and the Supreme
Court of Appeal have not had the opportunity to deal with the merits
of the claim for wrongful dismissal, as determined by the Industriai
Relations Court,

There has not been any undue delay in the disposal of Applicant’s
cases before the highest judicial institution in Malawi; namely, the

Malawi Supreme Court of Appeal. A case number allocated to a case




indicates the year in which a case was registered, and the date of
judgment would not be too long thereafter: in the Supreme Court
Case No 38 of 2003, the judgment, referred to earlier, was handed
down on 12 July 2004; and in Case No. 24 of 2007, the judgment,
also referred to earlier, was handed down on 11 October 2007

For the above reasons;

41. The Court declares this application inadmissible in terms of Article 6(2)
of the Protocol, read with Article 56(5) of the Charter,

Costs
42.In accordance with Rule 30 of the Rutes of Court, each Party shall bear its

own costs.

In conclusion, the Court, by a majority of seven votes to three, Vice
President Quguergouz, Judges Niyungeko and Guissé dissenting, decides:

i. that the Application is not admissible.
ii. thatthe Application is struck out.

Done in Arusha, on this twenty-first day of the month of June, in the year
Two Thousand and Thirteen, in English and in French, the English text
being authoritative

Signed by:

Sophia A.B. AKUFFO, President
[24)

i/)r;



Fatsah OUGUERGOUZ, Vice-President =~ ="
Bernard M. NGOEPE, Judge  =vise-- b
Gerard NIYUNGEKOQ, Judge

Augustino S. L. RAMADHANI, Judge

Elsie N. THOMPSON, Judge s T
Sylvain ORE, Judge -
El Hadji GUISSE. Judge,

Ben KIOKO, Judge S

and Robert ENO, Registrar.

In accordance with Article 28(7) of the Protocol and Rule BQ(5) of the
Rules, the joint dissenting opinion of Judges Niyungeko and Guissé, has
been attached to this Judgment.
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Iotmoars judgmesn of 21 dune 2003 0 the matter of firbane Mikandawire © the
Riyrabire of Mainun, 1he Courn cotcluded progrc motn tat the appheation was
ot admussible due 1o tabure to exhaust ocal remediers, We bep o disapres witl,
the corehiswen reae Bead D the Couart with regasd (o the exlaustion of lod.]
vemochies, thee Coanes reasomtg danrd posivon ceparding s Junsdiction ratinee
temports, as well gy the structure of the peloment with regard o s jurisdi Hons

Arted the adnnsstbilis of the apphicaion,

i.'The structure of the judgment with regard to the Court’s jurisdiction
and the admisaibility of the application

2 I ts midpment, the Court suceessively deatt with (he prebmnnane shjectin

an its rsdicton rateane benpons raosed by the Respondeny State (paragraph

3210 the prelinonaes obpsecnen on the wadirassitality of the appheanon deav s
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Commssion on Human and Peoples’ Rights (paragraph 33); the Courl's
jurisdictinon pursuant to the Protocnl (paragraphs 34 1o 35); and lastly, the
exhaustion of local remedies (paragraphs 37 to 40), which 15 once again
relating to the admissibility of the application. [n doing so, the Court mixed up
the consideration of the jurisdiction of the Court with thal of the admissibulity
ol the spplication. This mixed consideration poses a problem and creates

confusion between two scparate legal issucs.

3. Whereas indecd, junsdiction concerns the Court, admissibility concerns the
application, and naturally, it is necessary to treat thesc twe issues scparateh
without mixing them. On the order of consideration of these issues, it s clear
Irom the general past practice of the Court, [rom logic and common scnsc, as
well as from Rule 39 of the Rules of Court, that the Court has to first determine
whether or not 1t has purisdiction before cansidering the admussibility ol the

applhcadon®.

4. In our onpinion, in the insiant case, the Court cught 1o hawe first considered
separately all 1ssues relating Lo its jurisdiction (both Lthe preliminary objection
and its jurisdiction pursuant te the Protocol), and thern all issues relating Lo Lhe
admissibiiity of the application [both the prelimmary olbjection and Lhe
auesuon of exhaustion of local remedics}. The judgment would anly have been

clearer?,

II. Determining the ratione temporis jurisdiction of the Court

5. On the jurisdiction of the Couort, the Respondent Sinte had raised an
objection on the ratione temporis jurisciclion of the Court, drawn from the fact

that the alleged violation of arlirles 7 and 15 of the Charter occurred before the

' For further delails, see the separate opinion of Judpge Uerard Nivungeko, annexed ro the
judgrment of 19 . June 2013 10 the matter of Tangnnpika Law Soctety & ol v The Urited Repubfic
of Tanzare, parapraphs 2 to 7

‘In the matter of Tangonyika Luiw Soeiety & al. v The Hmited Reptiblic of Tunzama cited m the
preceding paragraph. Lhe Court had trealed bolh issues distinetly, except that, in our opimien.
i wnduly reversed the oriler af trestment, dernn



entry into force, with regard to Malawi, of Lhe Protecol establishing the Coun

on 9 October 2008 (paragraph 30(2) of the judgment).

6. The Courtl uverrules this objection on the prounds contained in the lollowing

passage:

*The Court pates that the Charter came inle operativn on 21 Uctober, 1986 and the
Respondent rutified the Charter in 1983 1t is the view of the Coun, therefore, that at
the ume of the alleged vivlalien of the Applicant's rights in 1999, the Charter was
already binding on the Respondeni. the latter was under the duwy te prower the
Applicant’s rights alleged Lo have been violated. Furthermore, the Court noles that the
Applicant’s casce is thnt the alleged violavien of his rights under Artcles 7 and 15 s
conunuing. For the above reasons, the prelminary ohjection ramsed by the

Reapondent cannot succeed” [paragraph 32).

7. The irst reason advanced by Lhe Court {the prior ratification of the Charter)
is incomprehensibie and confusing, within the context of the specific obyection
raised by the Respondent. In [aci, whereas the ohjection by the Respondent
State is based, as far as it was voncerred, on the date of entry into force of the
Protocol 10 estabhsh the Court, the Court’s response is 1o invoke the dute of
entry Into force of the Charter which was not an 1ssue for the Respondent State.
And one does not quile sec what the Court draws as conclusion lrom the dale
of entrv into Iorce of the Charter, regarding 1the Respondent State's argument of

non-retroachvity of the Protocol?,

8. In our ppinion, the Courl vughl ta have been uncgquivocal on this point and
should have indicated that though the Respondent State was already bound by
the Charter, the Court jacks temporal jurisdiclion with respect 1o it, as leng as
the Prolocol conlerring jurisdiction on i is vet to become operational, unless of

course the argument of 1the alleged continuing violation is invoked.

! The samr problem arcas i the matter ol the Tanganmkn Late Socowety &al v The Dlired
Republie of Tanzeena, the 14 June 2013 judgment. See the separate opimon al Judge Cérord
Mricnmgrko, paragraphes 8 10 17,



9. Regarding the sccond reason given by the Court (the continuaton of the
alleged viclations), the Courl ought o have examined these allegations more
closely and possibly establish a distinction betweent Lhe “instanlanecus” and
Lhe “continuous” facts, as it appropriately did in another judgment dehvered on
the same day, in the matter of the Beneficiaries of late Norbert Zonge and al. v
Burkina Fasa'. It should have asked itself whether Lhe alleged wviolation ol
Arucle 15 of Lthe Charter (Lhe dismissal of the Applicant by the University of
Malawi] was not an “imstantanecus” fact outside the ratione temporns
junsdiction of the Court, and whether on the contrary the alleged violatwon of
Articte 7 of the Charter (the manner n which the local Courts handled the
matter] was not a “cantinunus” facl, which [alls within its temporal
jurisdiction. An indepth analysis of these issues would have enabled the Court
1o artive at a more informed conclusion with regard W s jursdiction ratione

[emporns.

10. In our opinion, Lhe Court thercforr miased an opportunity to make clear

junsprudence on an issuc which will likely resurface n the future.
II1. The tasue of exhaustion of local remodics

11. The most serious problem raised by e judgment of the Court however s
its approaci and decision on the question of exhaustion ol lecal rermedies. Alter
a summary of how Lhe varous local Courts handled the matier on several
occasions |paragraphs 21 te 28 and 39, the Court eoncludes in substance that
the Applicant did not exhaust Jocal remedies, because he did nol argue the
appeal which he had brought before the High Court aguinst a decision of the
Industrial Relations Court, and that under such conditions, he could not go w0
the Supreme Court of Appeal if he were not to be satislicd with the decision of
the High Court regarding his claims {or reparation for unlawiul dismissal

(paragraph 40 1}

' The 21 Jurnes 20013 judgment, paractaph /3.



12. Firstly, it should be noted that the Court raiscd Lhis ssue proprio motu
without the Respondent State raising a preliminary objection in that respect.
(Un the contrary, before the African Commussien on Human and Peoples’
Rights, according tu the latter, the Respondent Slate had earlier declared that
“ir docs not dispute that the complainant exhausted all available local remedies
and that as a matler of fact his claims before Malaw: Courts were duly
entertained... ™ The Commission itself concluded the cansideration of the issue

of exhausten of local remedies in Lhis matlter, in the foflowing terms:

“Thus, there 15 no comlentinn regarding the exhaustion of local remecies by the

Complainant from the Respondemt Stale. [n thus repgard, Article 36(5]) has heen duly

compled with ™

13. Withoul doubl, the Couri has the power and cven the duty, under Rule 3w
of its Rules, to consider the admissibility of an application even if the
Respondent State did not raisc any preuminary objection to that ciffect. But
when the Respondent State itself -which is supposed te have a good knowledge
af the remedies available in ts judicial svstem and which has an interest in
challenging the admissibility of the applicatian- admits that the local remedies
had been exhausted, when the Commission aermives at the same conclusion
alter examining the cireumtances surrcunding Lhe matier, the Court must
have very convincing rcasons o go against this commaoen position, and decide

that local remedics bad not been exhausted.

14. In the judgment of the Court, such convincing reasons are mussing. Here is
an Applicant who seized with the same matier the High Court on three
occasions (once sithing as a8 constitutional Court), the Supreme Court of Appes!
on threc occasions, as well as the [ndustrial Relations Court, and the

conclusion is thal he has not exhausted Jocal remedies because he could have

4 Commdnicatwon 3377 2008 - Firban Mikanduware «v Republic of Malan, Decigion of the

Commuiswion, paragraph (17
“ fhchem
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apyrealed agaan betore the sione Thgh Couart and the same Sapreme Coure ol

Appeal

15 The stiblile distinction betwecn s acoon fae anlawinl teemprafen of te
contract o emplovment m derms of the contract dtsell, and an action for
unlawiul drsmrssal based nn the rales of notweal ostice, which rhe oyl
seems 1o endorse (paragraph ALY, s not waghty enough compaved ot
geperial nnpression drawn from the handlimg af this matter by lacal Coures, arned
e aecopranee b the Respopdent Siaee that loeal romedies hawd heepn
exhausied, Under these orcumstances, sicch techmoal sy shoukd nes
liave Dwen taken odo aceownt by o hoaman nehits Court o as the sole andd oads
Liesis fon s canclusion for o malter as sermas as The abminssdalits ol the

applicatinn,

1. Lastly, L seems 1o us thal the Court, having taken the inttiative of treating
Line: issue of cxhaustion of local remedres, i should lave cxammed all s fcets
anct ensare especially that the remedhes o was relerrmeg the Applican 1o, wers
stli averdable and eHective Howeyer, sinee the sssue was net discassedl by e
partics and smnce the Copurt (tsell rased ne questions o the maner, an nne
knows, legathy spedeking, whether recourse to the Thgh Coart gs soll pessibile 1o
the Apphoant. Be omoas (L omiy, there s no guarantee that this remeds will bae
eflective, especally as e Supreme Cowurt ol Appeal had decualed an s
pudepment of 20007 that the principle of res pedicto would applied i the case of

e Apphicant oo nnlawiod dismissal

Y Tl African Court therelore ok ils decision withoul any certoonty v the
avaikaidlity of remedies and on their effeclivetiess o our apinion, under the
cipcumslances, 1o shogld ol least have, pursoont o BRube 0 ol the Boles of

Cowart, recquested pories to provide more inlommaton on the exhansnon ol ool

“The VI (ictaber 2007 faddpmenr: “We shall mes deal watly thie hest preoamd of appes! wluch s
Mun s ermmplovineal wis nolow ol rerrmtnsded Hpon oceeardimg the yocdpement of ches Cogree
wolechy e celivereed eom 12 R0y 20000 shiee b wee baees porthy enteb el o tlae oo et
are sAatsfen] il e wsne o deterpnation amd the parties o e appeal ace the same 10
Ll rlear Thoal Pl ocoose Ts tiro o e lassie delirnden o res fudicata”
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remedies, on their availabilny and clfectiveness, By faillimg to do so ot 1nak the

sk of makmg o decision on a fragile basis,

15 As tar as wo oare convemned, the Appleant may be conselered as having
exhausted local remedies, as reeogiazed by the Wespongent State itsell, and as
noted by the  Alnican Commission o Homan and  Peoples”  Righis;

consequently, we are of the npinion thas the application is adrossibte.

1 Tad the Ceurt reached the same conclusion, b woald have had he
apporiunity to sxamine the merits of the matter ancd 1o make o decison on
Alleped viodatioms which fall withim as jorisdction and 10 sctde the matter, Ty
the present situanon. moour opiion, the wdement ol the Conrt Jesves

reseettablv, the mpression ol 2n uncomplered provess.

Judge Geérard NIYUNGEKRD

Junlpe B Hdmln (JUIS"‘[

Ruogistrar

]
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