
GrlLot$
PL\o> lr-c 

tE 8\is
000239

co2--Bq - OC92.t 1
AFRICAN UNION UNION AFRICAINE

-+..Ft -rl=i)lt
^to*" +"

UI.IIAO AFRICANA

AFRICAN COURT ON HUMAN AND PEOPLES'RIGHTS

COUR AFRICAINE DES DROITS DE L'HOMME ET DES PEUPLES

THE MATTER OF JEAN-CLAUDE ROGER GOMBERT

V

REPUBLIc or cOre D'lvolRE

APPLICATION No. 038/201 6

JUDGMENT

22 MARCH 2018

isfra'

HA

N AND

s*

G

0f5

I



000?38

TABLE OF CONTENTS

TABLE OF CONTENTS.....'......... """""""""' rr

l. THE PART|ES.... .................2

il. SUBJECT OF THE APPL|CATION................. .............2

A. The Facts of the Matter .........................2

B. Alleged violations .'..'.........3

III. SUMMARY OF THE PROCEDURE BEFORE THE COURT ,.......4

IV. PRAYERS OF THE PARTIES ..............5

v. oN JURISDICTION .............6

VI. ADMISSIBILITY OF THE APPLICATION......... ..,...,,.7

A. Objection on the grounds of non-exhaustion of local remedies'."".'.....'...."'..'.8

B. Objection on the grounds of failure to file the Application at a reasonable time
10

C. Objection regarding previous settlement of the dispute by ECOWAS Court of
Justice

vil. cosrs.......
VIII. OPERATIVE PART

12

17

17



000?3?

The Court composed of: Ben KIOKO, Vice-President, G6rard NIYUNGEKO, El Hadji

GUISSE, Rafaa BEN ACHOUR, Angelo V. MATUSSE, Ntyam o. MENGUE, Marie-

Th6rdse MUKAMULISA, Tujilane R. CHIZUMILA, Chafika BENSAOULA, Judges; and

Robert ENO, Registrar.

Pursuant to Article 22 of lhe Protocol to the African Charter on Human and Peoples'

Rights on the Establishment of an African Court on Human and Peoples' Rights

(herein-after referred to as "the Protocol") and Rule 8 (2) of the Rules of Court (herein-

after referred to as "the Rules"), Judge Sylvain ORE, President of the Court and

national of C6te d'lvoire, did not hear this case.

ln the Matter of:

Jean-Claude Roger GOMBERT,

represented by:

Advocate Emile SONTE, Lawyer at the Court of Appeal of Abidjan

REPUBLIC OF COTE D'IVOIRE,

represented by :

Ms. Kadiatou LY SANGARE, representative of the Treasury acting on behalf of the

Minister in the Office of the Prime Minister in charge of Economy and Finance

after deliberation,

renders the following Judgment
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I. THE PARTIES

The Applicant, Mr. Jean-Claude Roger GOMBERT, is Company Director of

French nationality, domiciled in Abidjan.

The Application is brought against the State of C6te d'lvoire (herein-after

referred to as "Respondent State") which became a Party to the African

Charter on Human and Peoples' Rights (herein-after referred to as "the

charter") on 31 March , 1992 and to the Protocol on 25 January, 2004. The

Respondent State on 23 July, 2013 made the declaration prescribed in Article

34(6) of the Protocol allowing individuals and Non-Governmental

Organizations to lodge applications directly with the Court. lt also became a

Party to the lnternational Covenant on Civil and Political Rights (herein-after

referred to as "the ICCPR) on 26 March, 1992.

II. SUBJECT OF THE APPLIGATION

3 The Application has its origin in a contractual dispute between private parties

which was brought before the Respondent state's courts. The Applicant

mainly alleges the violation by the said courts, of his rights to a fair trial as

guaranteed by the Charter.

A. The Facts of the Matter

4 The Applicant alleges that within the framework of the activities of AFRECO

and AGRILAND companies, of which he is founder and majority shareholder,

he entered into an agreement with Mr. Kon6 DOSSONGUI, owner of the

industrial citrus plantation ANDRE located in Guitry, in the region of Divo in

COte d' lvoire, for the sale of the said property.

The agreement was concluded on I June, 1999, and the price of Two

Hundred Million (200,000,000) CFA Francs was agreed. The vendor received

the sum of One Hundred and Sixty Million (160,000,000) CFA Francs but

refused to sign the deed of sale prepared by his own Solicitor. The Applicant,
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who was already occupying the plantation with the approval of the

mortgagees, filed a complaint with the competent courts to compel the vendor

to honour his commitment.

As a result of the numerous proceedings undertaken between February 2000

and June 2014 by both the Applicant and the vendor, several decisions were

rendered by the lvorian courts, including, inter alia the Divo Court, the Daloa

court of Appeal and the supreme court of c6te d'lvoire. whereas some of

the said decisions were in favour of the Applicant, others were not.

Believing that some of those decisions violated his rights, the Applicant

referred the matter to ECOWAS Court of Justice which delivered two

Judgments. By the first judgement referenced ECWCCJ/JUD of 25 April'

2015 on the merits of the case, the Court declared that the Application was

baseless. By the second Judgment referenced ECWCCJ/RUL/08/16 of 17

May, 2016, the Court also declared baseless the Application filed by the

Applicant in respect of the failure to adjudicate on the case. Dissatisfied, the

Applicant decided to bring the matter before this Court by an Application

registered atthe Registry on 11 July, 2016.

B. Alleged violations

8. The Applicant alleges

a) that his right to be tried by an impartial court as protected by Article 7 (1Xd) of

the Charter has been violated owing to:

the fact that the Daloa Court of Appeal discarded the agricultural

appraisal it had ordered and sought to terminate the pre-hearing at the

behest of the opposing party;

the nullification of the receivers' decisions and the rejection of his

request for reinstatement by the special jurisdiction of the Section of

the Divo Court;

6
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ilt the appointment of a new counsellor for the pre-hearing; the

interruption of the previously ordered appraisal and the closure of the

pre-hearing by the Abidjan Court of Appeal;

IV the fact, on the one hand, that the Supreme Court rejected the

Applicant's claims in their entirety while granting allthe claims brought

by his opponent and, on the other, the fact that the President of the

Judicial Chamber moved the case from the 2nd Civil Chamber B to

the 1st Civil Chamber whose President has become the new

Counsellor-Rapporteur,

b) that his right to equality before the law protected by Article 7 of the Universal

Declaration of Human Rights, Article 3 of the Charter and Article 2 (2) of the

Constitution has been violated due to the rejection of his supplementary

pleadings by the Supreme Court on the grounds of inadmissibility whereas the

said pleadings have been filed within the statutory time limit;

c) that his right to effective remedy protected by Article 8 of the Universal

Declaration of Human Rights, Article 3 (a) of the ICCPR and Article 7 (1) of the

Charter has been violated due to the absence of remedies under lvorian law

against Supreme Court decisions dismissing a case.

III. SUMMARY OF THE PROCEDURE BEFORE THE COURT

g. The Application was filed with the Registry of the court on 11 July, 2016. By a

letter dated 19 July, 2016, the Registry acknowledged receipt thereof and

notified the Applicant of its registration.

10. By a letter dated 29 September, 2016, the Registry served the Application on

the Respondent State and invited the latter to forward the names of its

representatives, as well as its Response, within the time limit prescribed by

the Rules of Court.

e
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11. By correspondence dated 18 October, 2016, the Registry transmitted the

Application to the other entities mentioned in Rule 35(3) of the Rules.

12. On 3 January,2017, the Registry received the Response of the Respondent

State which raised objection to the admissibility of the Application and prayed

the Court, in the alternative, to declare the Application baseless. By a letter

dated 17 January,2017, the Registry transmitted this Response to the

Applicant.

13. On 16 February, 2017, the Registry received the Applicant's Reply, receipt of

which it acknowledged and transmitted a copy thereof to the Respondent

State on 17 February, 2017 lor information.

14. At its 44th Ordinary Session held in March 2017, the Court decided to close

the pleadings. By correspondence dated 3 April, 2017, the Registry notified

the Parties of the closure of pleadings effective from that same date.

IV. PRAYERS OF THE PARTIES

15. The Applicant prays the Court to

t

IV

VI

vI

V

"declare that it has jurisdiction to hear the case;

declare that his Application is admissible;

rule that he is the owner of AGRILAND, of which he holds ninety-five

percent (95%) of the share capital;

rule that the human rights violations against AGRILAND affect him

directly;

find that he and his company are victims of human rights violations

committed by lvorian justice;

find the State of C6te d'lvoire responsible for the said violations;

order the Respondent State to pay him the amount of ten billion

(10,000,000,000) CFA Francs as damages;

5
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vilt order the Respondent State to pay the entire cost of the proceedings

to Counsel Sont6 Emile, Barrister at the Court, as of right."

16. ln its Response, the Respondent State prays the Court to

il

"declare the Application inadmissible;

declare the Applicant unfounded;

declare and rule that there has not been any human rights violation by

the Respondent State;

dismiss the Applicant's claim for damages

order the Applicant to pay the entire cost of the proceedings"

IV

V

V. ON JURISDICTION

17. Pursuant to Rule 39 (1) of the Rules, the Court "shall conduct preliminary

examination of its jurisdiction". The Court must, in that regard, satisfy itself that it

has personal, material, temporal and territorialjurisdiction to hear the instant

Application.

18. The Court notes that the Parties do not contest its jurisdiction, and that in light

of the evidence on file, the jurisdiction is established as indicated hereunder:

Personaljurisdiction: the Application was filed on 11 July, 2016, that

is, subsequent to the dates mentioned herein-above. The

Respondent State ratified the Protocol and deposited the Declaration

prescribed under Article 34 (6);

Material jurisdiction: the Applicant alleges mainly the violation of the

provisions of the Charter and of the ICCPR, instruments to which the

Respondent State is a Party.

Temporal jurisdiction: the alleged violations started prior of the deposit

of the declaration, but continued thereafter, that is, up to 5 June, 2014,

6
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the date on which the supreme court delivered the Judgment being

challenged by the APPlicant.l

IV Territorial jurisdiction: the facts occurred on the territory of the

Respondent State which does not contest the same.

1g. ln view of the aforesaid, the Court holds that it has jurisdiction to examine this

Application.

VI. ADMISSIBILITY OF THE APPLICATION

20. ln terms of Article 6 (2) of the Protocol, "the Court shall rule on the admissibility of

cases taking into account the provisions of Article 56 of the Charter". Pursuant to

Rule 3g of its Rules, "the Court shall conduct preliminary examination...of the

admissibility of the Application in accordance with Articles 50 and 56 of the Charter

and Rule 40 of these Rules".

21 . Rule 40 of the Rules which in essence reproduces the contents of Article 56 of

the Charter stiPulates that:

"ln terms of Rule 40 of the Rules of Court, which in substance

reproduces the content of Article 56 of the Charter, Applications shall be

admissible if they fulfil the following conditions:

1. lndicate their authors even if the latter request anonymity,

2. Are compatible with the charter of the organization of African Unity or

with the present Charter,

3. Are not written in disparaging or insulting language,

4. Are not based exclusively on news discriminated through the mass

media,

5. Are sent after exhausting local remedies, if any, unless it is obvious that

this procedure is unduly prolonged,

1 Application 01312011, Judgment of 21 June 2013 on preliminary objection, Norbert Zongo et al v.

Burkina Faso, para.62; Application OO112O14, Judgment of 18 November 2016 on the Merits, APDH v

COte d'lvoire, Para. 66
c;7
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Are submitted within a reasonable period from the time local remedies are

exhausted or from the date the Commission is seized of the matter, and

Do not deal with cases which have been settled by the states involved in

accordance with the principle of the Charter of the United Nations, or the

charter of the organization of African unity or the provision of the present

Charter."

22. The Court notes that, with regard to the admissibility of the Application, the

Respondent State raises three preliminary objections concerning exhaustion

of local remedies, belated referral of the case to the Court and the previous

settlement of the dispute in accordance with the principles of the United

Nations Charter, the Constitutive Act of the African Union and the African

Charter on Human and Peoples' Rights.

A. Objection on the grounds of non-exhaustion of local remedies

23. The Respondent State contends that, by instituting actions before domestic

courts against La Compagnie de Gesfion et de Participation '"CGP", a private

law body corporate, the Applicant did not act appropriately and hence has not

exhausted the local remedies. lt argued that the local remedies should instead

have been sought against the lvoirian State, within the meaning of Article 56

of the Charter and Rule 40 of the Rules of Court'

24. ln response, the Applicant argues that, whereas remedies should be available

and sufficient, there is no remedy in the legal corpus of the Respondent State

in respect of the legal situations submitted for consideration before this Court.

25. The Applicant further avers that he has exhausted the local remedies with

respect to the case between Socr6fd AGRILAND and Socl6t6 CGP. He cites

the decisions rendered by various domestic courts, including the Divo Court of

First lnstance, the Supreme Court and the Courts of Appeal of Daloa and of

Abidjan. The Applicant refers, in particular, to Judgement No. 405/14 of 5 June

2014 whereby the 1st Civil Chamber B of the Judicial Chamber of the

8 x

6

7

k
T



0002?9

Supreme Court, dismissed his appealfor annulment, after having excluded his

supplementary pleadings from the hearing.

26. The Court notes that the evidence on file shows that the highest competent

court, that is the Supreme Court of C6te d'lvoire, dismissed the cassation

application filed by the Applicant, thus bringing an end to the procedures

before the national courts.

27. However, the Respondent State alleges failure to exhaust the local remedies

on the grounds that the relevant procedures were directed against a private

entity. On this point, the Court notes that exhaustion of local remedies

proceeds from the use of all the procedural steps provided under the legal

system of the Respondent State for the settlement of issues brought before

the competent national authoritiesz. Viewed from this perspective, the local

remedies are supposed to be directed against the entity which the Applicant

considers to be responsible for the alleged violation, be it an individual, a

private law entity or a public entity, such as the State.

28. ln the instant case, the Court notes that the initial dispute was between

AGRILAND of which the Applicant alleges to be the founder and majority

shareholder, and CGP Company. Since the two Parties are private law bodies

corporate, domestic proceedings could not have been instituted against the

State of C6te d'lvoire, except to prove the latter's liability. lt is therefore proper

that the proceedings before the domestic courts were instituted against CGP

and not the State.

' Zongo, Judgment on preliminary objections, supra, paras. 68-70; APDH Judgment supra, para. 68-70

Judgment APDH, suPra, Para. 93-106

9
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29. On the other hand, in the proceedings before this Court, the Applicant alleges

the Respondent State's liability for the domestic courts' violation of his rights

guaranteed under the Charter. On this point, the Respondent State does not

contest that the Applicant has exercised all the available remedies, since the

Supreme Court Judgment is not subject to appeal.

30. ln view of the aforesaid, the Court holds that the local remedies have been

exhausted, and dismisses the admissibility objection raised in this regard.

B Objection on the grounds of faiture to file the Application at a reasonable

time

31. ln its Response, the Respondent State recognises that the Court "has the

discretionary power to determine the time limit within which Applications

should be brought".

g2. The Respondent State alleges, however, that the instant Application was not

filed within reasonable timeframe. lt contends in this regard that whereas the

supreme court Judgment to which Application refers, was rendered on 5

June, 2014, this court was seized of the matter only on 11 July, 2016, that is,

two years and one month later'

33. ln reply, the Applicant recalls that the provisions of Rule 40(6) of the Rules do

not confine actions brought before this Court to a specific time limit beyond

which the Application may be found to be belated and inadmissible. According

to the Applicant, Article 56 (7) of the Charter offers him the option of referring

the matter first to the Community Court of Justice, ECOWAS "before going

continental" [slcJ. Accordingly, the Applicant alleges that the timeframe being

challenged by the Respondent State is perfectly reasonable, especially as it

concerns the duration of the proceedings before ECOWAS Court of Justice.

n9\
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34. According to Article 56(6) of the Charter, Applications shall "be filed within a

reasonable time from the date local remedies were exhausted or from the date set by

the Court as being the commencement of the time limit within which it shall be seized

with the matter".

35. The Court notes that, as it held earlier, the internal remedies have been

exhausted in the instant case. The starting point for computing the reasonable

time provided under Article 56(6) is therefore the date the Judgement was

rendered by the Supreme Court, which is 5 June, 2014.

36. The Court recalls that the Application was brought before it on 11 July, 2016.

While noting that the period that elapsed between the above date and the date

the Court was seized is two (2) years and one (1) month, it lies with this Court

to determine whether this period is reasonable within the meaning of Article

56(6) of the Charter. According to its jurisprudence on reasonableness of the

time, the Court has adopted a case-by-case approach3.

37. The Court notes that the remedy exercised before ECOWAS Court of Justice

is not a remedy to be exhausted within the meaning of Articles 56(5) and 56(6)

of the Charter. However, since Article 56(7) has offered him an option, the fact

that the Applicant brought the case before ECOWAS Court of Justice, before

seizing this Court is a factor that may be taken into consideration in assessing

the reasonableness of the period mentioned in Article 56(6)4.

38. ln view of the aforesaid, the Court holds in conclusion that the timeframe of

two years and one month used by the Applicant to file the case before it, is

reasonable within the meaning of Article 56 (6). lt accordingly dismisses the

Respondent State's objection based on belated referral.

3 Zongo, Judgment supra, paras. 121; Application No.005/2013 Judgment of 20 11112015 on the Merits,
Alex Thomas v. United Republic of Tanzania, paras.73-74-
a 

See Application 003/2015, Judgment of 28109117 on the Merits in Kennedy Owino Onyachi and
Charles John Mwanini NjoKa v. Tanzania, para. 65. lt is the opinion of this Court that when the
Applicant opts to exercise another remedy such as the review remedy, the period of seizure should
begin to count from the date the said remedy was exhausted, that is, the date of dismissal of the
application for review

11
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c Objection regarding previous settlement of the dispute by ECOWAS Court
of Justice

39. The Respondent State submits that the instant Application is inadmissible

given that the Applicant has earlier, using the same wording, brought the

matter before the Community Court of Justice, ECOWAS, which, on two

occasions, dismissed his prayer relying on the legal instruments mentioned in

Article 56(7).

40. The Respondent State alleges further that the same objection relates to the

referral of this case to lhe Centre intemational pour le rdglement des

differends relatifs aux investissernenfs (CIRDI) which refused to register the

Application on the ground that the matter clearly exceeded its jurisdiction.

41. ln reply, the Applicant argues that ECOWAS Court of Justice did not, in any of

its two judgements, apply the instruments mentioned in Article 56(7) of the

Charter. ln this regard, the Applicant submits that, in its first decision,

ECOWAS Court of Justice held that evidence of the alleged violations has not

been provided, whereas for the second decision, that Court simply reiterated

the findings contained in the first decision.

42. The Applicant further contends that the instant Application "is not entirely the

same as the one filed with ECOWAS Court of Justice"; that in the latter, he

"did not plead the fact that the Daloa Court of Appeal's refusal to exercise

jurisdiction amounted to a violation of human rights". The Applicant submits in

conclusion that "the instant Application which is brought for the first time does

not fall within the provisions of Article 40(7) referred to above".

43. ln terms of Article 56(7) of the Charter which is reiterated by Rule 40(7) of the

Rules of Court, Applications shall be considered if they "do not deal with cases

which have been settled... in accordance with the principles of the Charter of the

United Nations, or the Charter of the Organization of African Unity, or the provisions

of the present Charter''

12 ))G-.
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44. ln light of the aforesaid provisions, the Court is of the opinion that examining

compliance with this condition amounts to making sure both that the case has

not been "settled" and that it has not been settled "in accordance with the

principles" under reference.

45. The Court notes that the notion of "settlement" implies the convergence of

three major conditions: (1) the identity of the parties; 2) identity of the

applications or their supplementary or alternative nature or whether the case

flows from a request made in the initial case; and 3) the existence of a first

decision on the meritss.

46. As regards the first condition, it is necessary to establish only the identity of

the Applicants, as there is no doubt that the State of C6te d'lvoire is the

Respondent in both cases. The Applicant before this court, d prioi, is Mr.

Jean-Claude Roger GOMBERT whereas AGRILAND Company had acted

before the Community Cou( of Justice, ECOWAS. However, a closer scrutiny

of the evidence on file reveals that before the ECOWAS Court of Justice, the

company AGRILAND acted as the Applicant "in the actions and proceedings

of its chairman and chief Executive officer, Mr. Jean-claude GoMBERT

having elected domicile in the Chambers of his Counsel Advocate Emile

SONTE, lawyer at the Court of Appeal of Abidjan ". The Application before this

court was, for its part, filed by "Mr. GOMBERT Jean-Claude Roger for whom

domicile is elected in the Chambers of his Counsel, Advocate SONTE Emile,

lawyer at the Court of Appeal of Abidjan ".

47. The Court affirms that, as a human and peoples' rights court, it can make a

determination only on violations of the rights of natural persons and groups to

the exclusion of private- or public law entities.

s See Communication 4\gt12 Luke Munyandu Tembani and Benjamin John Freeth (represented by
Norman Tjombe) v. Angola and thirteen Oil,ers (AfCHPR 2013) para. 112; Reference No 1/2007 James
Katabazi et al v. Secretary General of the East African Community and Another (2007) AHRLR 119

(EAC 2007) paras. 30-32; Application 7920, Judgment of 29 July 1988, Vel4squez-Rodriguez v.

Honduras CIADH para. 24(4); Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (Bosnia-Herzegovina v. Serbia-and- Montenegro\ Judgment of 26 February 2007,

lCJ., Collection 2007, P.43
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48. ln this case, the Court notes that, despite the fact that AGRILAND was the

Applicant before ECowAS Court of Justice, the rights claimed by that

company directly affect the Applicant's individual rights before the Court given

the fact that he is the President, Chief Executive Officer, founder and majority

shareholder of this ComPanY.

49. ln view of the foregoing, the Court finds that the Parties are identical and that,

as such, the first condition has been met.

50. With regard to the second condition, namely, identity of the claims, this Court

notes that in the case examined by ECOWAS Court of Justice, the Applicant

prayed the Court to "find and rule that the decisions rendered by the lvorian

courts... constitute serious violations of his rights "guaranteed, inter alia, by

the Charter and "to order the State of COte d'lvoire to pay him the sum of two

billion (2,000,000,000) CFA Francs as damages" as well as pay the costs of

the proceedings. These claims are identicalwith those made before this Court

with the exception of the claim regarding the partiality of the Daloa Court of

Appeal.

51. ln its Reply, the Applicant argues that the present Application "is not entirely

identical to that submitted to ECOWAS Court of Justice" given that the Court

did not "refer to the situation whereby the Court divested the Daloa Court of

Appeal, as a case of human rights violation". Noting that this claim was not

expressly invoked before the ECOWAS Court of Justice, this Court observes

that the claim is not detachable from those claims examined by ECOWAS;

and as such, the issue in reality is one of a bloc of claims. Going by the

accepted notion of "settlement" adopted above, the identity of claims also

extends to their additional and alternative nature or whether they derive from a

claim examined in a previous case.

L4 P'U
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52. ln the instant case, the Court notes that, by his own contention, the Applicant

"convinced of the flagrant partiality of the First Civil Chamber of the Daloa

Court of Appeal" brought before the Supreme Court of Justice an application

for divestiture on the grounds of legitimate suspicion. According to the

Applicant, the Supreme Court ruled in that direction, divesting the Daloa Court

of Appeal and moving the case to Abidjan Court of Appeal.

53. ln the circumstances, the Court is of the opinion that in adjudicating the

allegation of violation arising from the proceedings before the Abidjan Court of

Appeal, ECOWAS Court of Justice covered the settlement of the allegation of

violation founded on the partiality of the Daloa Court of Appeal, the two

allegations forming a set of claims. The Court therefore finds that the claims

are identical and that the second condition has been met.

54. Lastly, as regards the third condition, this has also been met since the Parties

agree that ECOWAS Court of Justice rendered two decisions on the merits of

the same case. The decisions include, in particular, Judgment No.

ECWCCJ/JUD of 24 April, 2015 on the merits of the case and Judgment No.

ECWCCJ/RUL/ 08/16 of 17 May, 2016 on the Application in respect of failure

to adjudicate on the aforesaid Judgment.

55. ln view of the aforesaid, it follows that the instant Application has been settled

by ECOWAS Court of Justice within the meaning of Article 56 (7) of the

Charter regarding the first condition set by this Article.

56. What remains to be determined is whether the settlement was "in accordance

with the principles" invoked in Article 56 (7). ln this respect, this Court is of the

opinion that, of the three instruments mentioned in that Article, the Charter is

applicable in this case.

57. ln light of the evidence on file, this Court notes that ECOWAS Court of Justice

examined the case on the basis of the following provisions of the Charter:

15
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i) Equality of justice, fair trial and impartiality of justice (Article 7 of the African

Charter): the Court defined the rights concerned, pronounced itself on their

violation in light of the facts related by the Applicant and the conduct of the

national courts, and then declared the claim unfounded by finding either that

the right in question had not been infringed or that the evidence thereof was

produced6.

(ii) Equality before the law (Article 3 of the African Charter): after defining the

rights concerned, the court, recalling its jurisprudence, examined the

allegations of violation in light of the facts and the conduct of the national

courts. Like the previous point, it declared the claim unfounded for lack of

evidenceT.

(iii) Effective remedy before national courts (Article 7 (1) of the African

Charter): by the same reasoning as in the previous claims, the Court ruled in

a similar directions.

58. This Court, after comparison, notes that ECOWAS Court of Justice examined

the case on the basis of the same provisions of the Charter as those relied

upon by the Applicant in this Application. The case has, consequently, been

setged in accordance with lhe principles of one of the instruments invoked in

Article 56 (7) of the Charter, as regards the second condition set by this

Article.

59. From the foregoing, the Court holds in conclusion that the instant Application

has not fulfilled the condition set by Article 56 (7) of the Charter. lt therefore

upholds the inadmissibility objection on the grounds of an earlier settlement of

the dispute by ECOWAS Court of Justice.

60. Having ruled in this direction, the Court holds that there is no need to make a

determination on the other condition of admissibility and on the objection

6 Socr6f6 AGRILAND v. Ihe State of C\te d'lvoire, Judgment No. ECWCCJ/JUD of 24 April, 2015,

paras. 36-39.

' ldem, paras 4G47
t ldem, paras. 48-52
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raised on the grounds of settlement of the mafter by the lnternational Center

for the Seftlement of lnvestment Disputes (ClRDl).

61. The Court notes that, according to Article 56 of the Charter, the conditions of

admissibility are cumulative and, as such, when one of them is not fulfilled, it is

the entire Application that cannot be received. ln the instant case, the

Application does not meet the conditions set forth in Article 56 (7) because the

matter has previously been seftled by ECOWAS Court of Justice.

62. Consequently, the Court declares the Application inadmissible

VII. COSTS

63. According to Rule 30 of the Rules of Court, "Unless otherwise decided by the

Court, each party shall bear its own costs".

64. The Court notes that in the present procedure, each Party has prayed the

Court to order the other to pay the costs. ln the circumstances, the Court holds

that each party shall bear its own costs.

VIII. OPERATIVE PART

65. For these reasons

THE COURT,

unanimously

on jurisdiction:

declares that it has jurisdiction;

@-
on admissibility
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. dismrlsses the inadmissibility objection for non-exhaustion of the

localremedies;

,rr. dismr.sses the inadmissibility objection for failure to submit the

Application within a reasonable time;

,v. upholds the inadmissibility objection on the grounds that the dispute has

been settled within the meaning of Article 56 (7) of the Charter;

v. consequently rules that the Application is inadmissible;

on cosfs

vt. nrles that each party shall bear its own cost

e--

q
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Signed

Ben KIOKO, Vice-President

G6rard NIYUNGEKO, Judge

El HadjiGUISSE, Judge

RafAa BEN ACHOUR, Judge

Angelo V. MATUSSE, Judge

2
Ntyam O. MENGUE, Judge

Marie-Th6rese M U KAMU LISA, J udg"47-
\$

Tujilane R. CHIZUMILA, Judge

Chafika BENSAOULA, Judge;

and Robert ENO, Registrar

ln conformity with Article 28(7) of the Protocol and Rule 60(5) of the Rules of Court,

the joint individual opinion of the vice-President Ben KloKo and Judge Angelo v.
MATUSSE is attached to this Judgment.

Done at Arusha this Twenty-second Day of March in the Year Two Thousand and

Eighteen, in English and French, the French text being authoritative
utltdgt\
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