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REASONED RULING OF THE COURT

A. Background

1. On 3" May 2019, Mr. Male H. Mabirizi Kiwanuka did file before this

Court Reference No. 6 of 2019. Male H. Mabirizi Kiwanuka vs. The

Attorney General of the Republic of Uganda, challenging the

validity of Uganda’s_Copnstitutional (Amendment) Act No. 1 of 2018.

He served the Reference upon the office of the Attorney General of
Uganda on 6™ May 2019. On 20" June 2019, the Attorney General's
office filed its ‘Answer {0 the Reference' and subsequently filed an
‘Affidavit in Reply' in respect of the same Reference on 215 June
2019. Both pleadings were served upon the Mr. Mabirizi on 24" June
2019, whereupon he filed Application No.4 of 2019 that is before us

presently.

2. Application No.4 of 2019 was instituted under Article 30 of the Treaty

for the Establishment of the East African Community (‘the Treaty'), as
well as Rules 21(1), 30(1), 43 and 47 of the East African Court of
Justice Ruies of Procedure {the Rules’). it inter alia sought to have
the Answer to the Reference and Affidavit in Reply referred to above
struck off the court record, and judgment on admission entered in
favour of the Applicant therein, Mr. Mabirizi. 1t was premised on the

following grounds:

i, The Respondent therein (the Attorney General of Uganda) had
not filed and served the impugned Answer to the Reference and
Affidavit in Reply within forty five (45) days as by law
prescribed.

ii. The impugned ‘Answer to the Reference’ and "Affidavit in Reply’

are alien to the Rules of this Court.
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i. The documents in support of the impugned Answer to the
Reference were not filed together with it.

iv. The said Answer to the Reference and Affidavit in Reply contain
general and evasive denials; are frivolous and vexatious, and
the Affidavit in Reply particularly contains irrelevant and

scandalous material.

3. The Application was supported by the Affidavit of Mr. Male Mabtriz)
that, while regurgitating the foregoing grounds, lhterally critiques the
form and content of the Respondent's Answer to the Reference and
faults the impugned Affidavit in Reply for not making specific

responses to his Affidavit in support of the Reference.

4 In turn, the Attorney General filed an Affidavit in Reply to Application
No.4 of 20198, as well as Application No.6 of 2019 that essentially

moves this Court to enlarge the time within which the Answer/
Response to the Refererice may be served upon Mr. Mabirizi or, in
the alternative, the Answer/ Response to the Reference that had
been previously served upon him be validated. The Application is
premised on the alleged inability of the Attorney General's Office to
serve the said pleading upon Mr. Mabirizi within the prescribed time
on account of reascns beyond that party's control, to wit, the
indisposition of one Moses Opio, a Records Assistant who was
responsible for the process service function in the Attorney General's

Chambers.

5. At the hearing of the above Applications, the Parties did concede to
their consolidation. Consequently, the hearing of the consolidated
Application commenced with submissions from Mr. Mabirizi in
Application No.4 of 2019, followed by the Aitorney General's

t—— ]
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submissions in response to the same Application, as well as

Submissions highlighting his case in Application No.6 of 2019. Mr.

Mabirizi did then address us in Submissions in Reply in respect of

Application No.4 of 2919, as well as nis Subrissions with regard 1o

Application No.6 of 2019. Finally, the Attorney General addressed

us in Submissions in Reply with regard to Application No.6 of 2019.

6. Mr. Mabirizi was self-reoresented, while the office of the Atorney
General was represented by a team of State Attorneys led by the
Hon. Aftorney General, Mr. Wiliam Byaruhanga, Hon. Deputy
Attorney General, Mr. Rukutana Mwesigwa, Leamed Solicitor
General, Mr. Francis Atoke; Director of Civil Litigation, Ms. Christine
Kaahwa and a team of Stare Attorneys — issrs. Martin Mwambusya.
Phitip Mwaka, George Karemera, Richard Adrole, Geoffrey Madete,
Imetda Adongo, Susan Akello Apira. Jonnison Natuhwera, Allan

Mukama and Sam Tusubira.

B. Mr. Mabirizi’s Submissions in Applicalion No. 4 of 2019

7. Mr. Mabirizi did not dispuie the fact that the Answer to the Reference
had been filed within the 45 day penod prescribed by Rule 30(1).
What he did contest was iis late service upon him, as well as iis
designation as an ‘Answer 0 the Referance rather than ‘Responsa’
to the Reference. He does aiso iault the Attorney General's office for
filing an Affidawit in Reply after the filing o7 the Answer to the
Reference, which he argued contravened Rule 39(1) of the Courf's
Rules of Procedure. He appeared to consider the Affidavit in Reply to
have been a dacument accompanying the Answer to the Reference,
which Affidavit he contesled for having been filed out of time. He
relied on the cases of Madhivani internaiional vs. Aftorney

P
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General of Uganda, Civil Appeal No. 23 of 2010 (Uganda Supreme

Court) and Mwesekezi vs. Kajubi, Civil Application No. 261 of

2013 (Uganda Court of Appeal) to assert that issues of time limitation
were not mere technicalities but, rather, matiers that went to the

substance of a case and should be enforced sirictly.

C. Mr. Mabirizi referred us to paragraphs 14 — 21 of his Affidavit in
support of Application No.6 _of 2019 to supposedly illustrate the

general and evasive denials that had been made by the Respondent
therein (Aftorney General of Uganda) to express averments in the
Reference. In his view, the nature of the Respondent's denials
violated Rule 43(1) of this Court's Rules of Procedure, as well as
case law from Kenya ana Uganda that frowned upon evasive denials

in pleadings. In that regard, ne cited Nile Baiik & Another vs.

Thomas Kato & Others, Miscellaneous Applicaiion No. 1180 of

1999, Obit Chemical |ndusiries_vs. Attorney Ganeral of Kenya,

Suntra Investment Barik, Sivii Suit Ne, 380 of 2013, Finally, with

regard to the allegation of scandalous and unnecessary matenal, bir,
Mabirizi relied upon the definition of scandzlous matter’ in Blaci's

Law Dictionary 8" Edition,_p.4187 to urge the Sourt to strike out the

scandalous material ¢ited in paragraphs 22 and 23 of his Affidavii in
support of the Application. In conclusion, it was his contention that
since the Answer to the Reference had opsen shown to contain
evasive denials and scandalous material, Rule 43{(1) of the Court's
Rules should be evoked such that the purporiedly uncontroveried
allegations of fact made in the Reference be deemed o have been
admitted by opposite paity.

- _ . ]
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D. Attorney General's Submissions in Consolidated Application No. 4
& 6 of 2019

8. Mr. Geoffrey Madete argued that the Answer to the Response was
duly filed on 20th June 2019 in accordance with Rule 30(1) of the
Court's Rules but conceded that it was served upon the Applicant
therein on 24" June 2018, nevond the prescribed time frame. It was
his contention that the filing of an ‘Affidavit in Reply' in respect of ine
Reference on 21* June 2019 did not offend any procedural rule in so
far as the documentis attendant thereto (Annexes A and B) were
appended to the said Affidavit and not to the Raference. He further
argued that, contrary 10 Nr. Mabirizi's assernions, the Answer 1o tne
Reference did address all the aliegations of fact made in ine
Reference and its supporting Affidavit, without ofiending Rule 37 of
the Court's Rules of Procedure, which enjoins all pleadings to contain
concise statement of facts and not evidence. He thus maintained triat
the Answer to the Refarence was in compliance with Rule 43(1) of the
Court's Rules. With regard to the quesiuon of time limitation, Mr.
Madete contended that Rule 4 of the Rulas explicitly empowers iha
Court to consider applications for extension of time therefore it could
not be suggested that prescribed time frames were not open o
extension. He urgeo the Court to consider the substance of ne

Answer to the Reference and not the nomenclature surrounding its

title, and exercise its disc.euon to dismiss Application No.4 of 2019.

9. On her part, Ms. Christine Kaanwa advanced the argument that the
Application before us was the wrong procedure for a determination as
to whether matters in a pleading were either frivolous or vexatious, or
in any way admitted oy a party. In ner view, Rule 53(1) of the Court's

S — e e e
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Rules provides an avenue by which points of agreement and
disagreement between parties may be distilled in a Scheduling
Conference. She sought to counter Mr. Mabirizi's contention n
respect of the allegedly general denials in the Attorney General's
pleadings, by reference to Rule 43(2) of the Rules, which allows for
specific denials, as well as by a statement of non-admission. either
expressly or by necessary implication. Ms. Kaahwa urged us to
deduce some denials by necessary implication, arguing that the
Respondent had not deemed it necessary 10 answer each and every

allegation set out in the convoluted Reference.

10. On the other hand, arguing Apnlication No. 6 of 2019 on behalf of

the Attorney General, Mr. Richard Adrole contended that the
Applicant in that case had demonstrated sufficient ieason for his
inability to file the Affidavit In Reply to the Referencs within time. He
argued that the Answer to the Reference having been filed within
time, the Attorney General onfy sought to hava the time within which it
could be served upon Mi. Mabinz enlarged or, In the aliernative, the
late service be valioaied by this Courl. In his viaw, Mr. Mabiriz) stood
fo suffer no prejudice by the grant of the Application therefore it was
just and equitable that it be granted. Mr. Adrole grounded his
arguments in cases where this Court had deduceo whal conshiuiad
sufficient reason for ihe grant of an application ior extension of time 1o
be a matter of unfettered court discretion and considered matiers of
public importance to suilicienlly warrant the exarcise of its discreiion

to grant such applications. See Frof. Anyang’ Nyong'os & 10 Others

vs. the Aftorney General oi the Repudlic_of Kenya, EACJ

Application No. T of 2810 and Anthony Calist Komu vs. the

Atforney General of the United Republic of 1anzania. EAZJ
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Reference No. 7 of 2012, He argued that Reference No.6 of 2019

raised matters to do with eligibility to contest the Presidency in an
EAC Partner State, that Partner State's electoral calendar for national
elections, as well as the mandate of this Court ¢ interrogate he
gecision of a Partner State's apex court; all of which, he portended,

were matiers of grave public interest and imnporiance.

E. Mr. Mabirizt's Submissions in Consolidated Application No. 4 & 6 of
2018

11. Mr. Mabirizi addressed us in Submissions in Reply in respect of

Application No.4 of 2018, as well as substantive Submissions in

Application No.6 of 20149. With regard to the former Application, he
maintained that the filing of the Answer to the Refe ence within time
was not in dispuie; raiher, it was the laie filing and service of ihe
altachments and annsxures thereto that was in conienuorn. He
maintained that the Court's Rules of Procedure enjoined pariies to
respond to all allegaiicns presented in opposiie parties’ pleadings
therefore it was not up o any party to dewermine what lo respond tc I
thai regard. Further, in his view, where the Rules explicitly
designated a pleading as 2 'Response’ io the Reference, parties were
bound by the Rules and did not have the prerogadve o either re-
designate the pleading as an ‘'Answer 6 tne Reference or
additionally file an Affidavit in Reply. He coniested Ms. Kazhwa's
asserjon that a Scheduling Conference was the Jigat forum for the
points of law raised in his Application, arguing that scheauling
conferences did not aear with the striking out of unnecessary material

in pleadings.

M
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12. In terms of Application No.8 of 2019 Mr. Mabirizi relied upon the
case of Attorney General of Uganda vs. Media Legal Defence
Initiative & 19 Others, EACJ Appeal No.3 of 2016, where it was
inter alia held that 'a p2ry could rot be permitied io defea: a

preliminary objecticn. Jvice a nctice of any sbjecticn is given or

lodged, the time ic remedy the deficiency complained of lagses”’

He argued that Applicaton No.6 of 2318 was incompstsnt oy so far

as it sought to remeay the deficiency of time lini@uon afer Iz raised
the issue, and thus usieat his Application. e also guesiioned we
cogency of the reasons azvanced oy copiposiie pany Yor the grant of
an extension of time given thai the process server s alieged il neaith
was not supportea by medicas evidence. it was lus contention {nat
the purported gravity of the mawers raised in ithe eference would
have been more reason for ihe Applcam therein io ensure

compliance with the procedural ruies.

F. Attorney General’s Submissions in Reply to Application No. 6 of
2019

13. In a brief reply, it was re-asserted for the Attorney General that

Application No.6 of 2013 was not intended io defeat the purpose of

Application No.4 of 2019 but simply sought to redress a procedural

lapse. Mr. Adrole reilerated his earlier subxmission that this Court did
have powers o enlarye {ime in @ matier as grave as the Rejerence

underlying the presen: conisohidared Application.

G. Court's Determinatiori

14, Upon hearing both Farties herein. the Court did render its decision in
the consolidated apolication. We reproduce the decision below:

]
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1. We decline to sfrike out the Answer to the Reference.

ii. We decline to sirtke down the Affidavit in Reply in its entirely but
0o hereby expunge paragraph 17 thereof.

jii. We disalfow the prayer scught in Application No.4 of 2019 ior

judgment on adrmssion i Reference No.8 of 2613.

iv. We do exercise cur discrsiion u};der Ruie 4 of the Court's Rules
of Procedure to emarge the time witun whlicn the Answer 1o the
Reference may be served, 2nd co herelby Zesm the said
Answer 1o the Refgrerice as previously seivea upon ine
Applicant/ Responceni — Mr. Mabirzi. i have been vahdly

served.

15. The foregoing decision was rendered in accordance witt Article
68(3) of the Court’'s Rules of Procedure, which provides for the
resenvation of reasons that underpin a decision. We do forthwith

proceed {o deliver iha reasons that informed tne foragoing decision

18 In a nutshell, the present Consolidated Application poses the issue
of the applicability of the Court's procedural rules, |t brings to the fore
the need for clarity on the application of the rules pertaining to time
limitation, pleadings and court’s discretionary maadate to exiend e
fixed by the Rules. We note from the ouiset that it was a concedead
fact that the impugned Answer io ihe Reference had been filea witnin
time but was served iate upon opposite party. ihus, whereas on ine

one hand, the Applicant in Application No.4 of 2019 severzly

admonishes the Responaent tharein for service oi a meading thal e
portends is illegally designated &3 an "Answer to tne Petuan beyond
the time prescribed 1n Ruie 2L,.'; of e Coats Raes. the sad

Respondent (vide Appiicaiion No.6 of 2019, 12veris {0 Ruie 4 of the

e e~ ]
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same Rules to remedy the acknowledged late service. For clarity, we
reproduce Rules 4 and 30(1) below;

Rule 30(1)
The respondent shall within forty-five (45) days after being
served with a notification of the reference file and serve upon

the applicant a response stating the:-

(a)Name and address of the respondent;

(b)Concise statemeiit of facts and taw relied on;
(c)Nature of evidence in support where appropriate, and
{d)Relief sought by tite respondeit.

Rule 4

A Division of the Court may, for sufficient reason, extend the
time limited by these Rules or by any decisicn of itself for the
doing of any zat authorized or required by these Ruies,
whetner before or afier sxpiration of such iime and wnether
before or after the doing oi the act, and any reilerance n these
Rules to any such tiine snail be constived & relerznce to such

time as so extenusd.

17. Rule 30(1) addresses the zllegaticns of late service of the Answer to
the Respondent; non-recagnition of any such decument in the Ru'es,
as well as the late filing of the ‘Affidavit in Reply’ {o the Reference and
the documents apperdad thereio. |t seems quile clear that the time
frame stipulated in Rule 3J(1) pertains to the Jduai function of fiing
and service of a resconse o = Reference. To that exient, we ao
agree with Mr. Mabinzi that late service of the Answer o we

Reference did contravene tnat Kuie. However. it 18 also aoundantly

[ e e
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clear that a party that is caught up by the time imitation prescribed in
that Rule does have recourse to Rule 4 for redress. That is what the

Attorney General scught to do by filing Application No. 6 of 2C1S.

Mr. Mabirizi contesied this coursa of action oy the Altorney Gereral

on the premise that it was intended lo defeat his Application No. 4 of

2019 that had been fied earlier secking !¢ have e impLgned

Answei to the Reference stuck off the Couft recora.

Media Legal Defence Initiative & 19 Ofhers (supra) to which we

were referred by Mr. Mabirizi. it was a preliminary objection, and not
an application, that was i issue. Rule 4 of ihe Courte Rues

aadresses preliminary otjzctions before this Ceurt as follows:

(1} A party may by pleading raise any preliminary objection.

(2) Where a respondent intends io raise a preliminary
objection he shall, before the scheduling conference under
Rule 83 of these Ru'es, give not less than seven {7} days
written notice of the prelimminary objection to che Court and

o the other parties of the grounds of the cbjection.

19. In oral submissions. Mr. Mabirizi arqued that Rule 41(2) was
inapplicable to him tecause he was ar apnolicant in the Reference
and not a respondent as delineated in that Rule. He thus appears to
have interpreted Rule 47 in such @ mzanner as o suggest ihat, theie
being no duty upon an applicant under ulz 4792 w0 notify opposits
party of a preliminasry oovjection. a preliminaiy ogjection may be raised
by pleading it in an application ana the opposie party woul stand
duly notified. Though ncl enbrgly untenaodle, we fing this @ rather

disingenuous and uatidy pioceaure ior raising preliminary poinis of
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law before this Court in so far as it defies the notior: of judicial
economy. Simply stated, judicial aconomy denotes efficiency in the
operation of courts and the judicial system, especially the
efficient management of iitigation so as i riinimize duplication
of effort and {0 aveid wasting the juaiciarys time and
resources.’ Indecd, the function of jumcial economy in court

procedures was aply arncuaied in the Article, Pleras, o, ‘Juaicial

Economy and Efficieqcy Gwough the [nivel Scheduiing

Conference: Thne Method', Catholic University Law Review
Vol.35, 1986, p.934, as ioilows.

In reality, there are three participants in averv case: the
wlaintiff, the defendant and the court. All of them have thair
particular interest. The plaintiffs and defendant’s interests

are of an ecunoinic nature, the coult's irieiest is 0 (o8

adrniitistration of justice w1 accorvdance wih tha aw and in o.e

speedy resoiunon of dispuies. Speedy resciuiion translaies

$
irto economy of timg, efioiv and mongy, 2.1d consaguently i3

C
reduction of cog:s te all participanis. (Our 2mpizasis)

20. Against that background, the usual practice before this Court is for
an applicant that wishes 10 raise a orefiminary nzint of law te do so at
the scheduling conference delineated undsr Rule £2: the Court would
then make a deterriination as to whetner « is the sori of pow: cf ‘aw
that ‘would conclusively disposs of the case. 10 wiricn case it would be
heard as a preliminary poini of iaw; otherwise. 1. would de frameda as
an issue for detenmination i the Refersnce. Tie circumistances of

this case are that Mr, Mabinzi opted to ine an applicauon tha raised

! Black’s Law Dictionary, 107 Ed -, o 175
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preliminary points of law. He thus placed himself out of the ambit of
typical preliminary objections and into the realm of interlocutory
applications. He cannot then be seen to benefit from the law on
preliminary objections when ne has opted to sunmit 1 the puiview of
interlocutory applications. We therefore find the gecision in Attorney

General of Uganda vs. [fledia —egal Defence Initiative & 13

Others (supra) inagpiicable to the Coasolidated Application before us

presently.

21. In the consolidated Appiication before us it was argued for the
Attorney General that the Answer to the Reference having been fled
within time, he only sought to have the time which it could be served
upon Mr. Mabinzi enlargea or, in the aiternative. ine lais service ce
validated by this Court. Wir. Adrole argued that Mi. Mabirizi stood 10
suffer no prejudice by the ygrant of the prayers sought, which i nis

view were just anc eguitadie gwven thal Refersnce No. & of 20139

raised matters of puwic interest and importance, to wii, gligibility ©
contest the Presidaicy in an EAC Partnzi Stave, that Pariner State s
electaral calendar for national slections. as w2l z& tis mandas 5t
this Court to interrogaie the decision of a Paitiier State's apax ccuit,
Or. a1s part, Mr. Mabrrizi aisputec the cogency ot the reasuils
advanced for the grant o an exwension of ume. guestioning & process
server's averment ¢f ifl healin in the absence o supportive medical

evidence.

22.In the case of Prof._ Anvyana’ Nyong’'o & 10 Cthers vs. the

Atto-ney General of the Republic of Kenya (supra). navigating the

import of Rule 4 of the Court's Rules. it was held:
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This Court appreciates the reference to the Court’s ‘unfettered
discretion’ indicated in the Katatumba case above.
Nonetheless, as a matter of practical application and gocod
jurtsprudence, e Gourt’s "wifellered discrenon arisées oluy
after ‘sufficient rezson’ for extension o/ time, has beszn
estaplished. 7T herelors, o that exiend, ine Court’s wscraiion

i an application w extend tinie is ot unisclered

23. On the other hand. in the latter case of Godfrev _Magezi vs.

Naticnial Medicz! Siores, SACJ Appeal No. 2 of 201£ it was held

In determining whether 'sufficient reason’ for the axtension of
time under Rule 4 exists. the court seized of the matter should
take into account not only the considerations relevant to the
applicant's inakility or fanuis 1o take Jie esszptial Lroceaural
siep in time, bul &S0 any Waer coasideranuns it wiyht
inpel a Court of Justive to excuse a proceduial {apse and
inclivie to a hearing on e merits. 1 OUr Goisdarsd oGlindn,
such other consideravions wili depend 3 tne circurnstances
ot individual cases and includs, but are nov lirmiied 1w, sucn
matters  as the prompticude wian which  @e  rzinedial
application (s broughi, ... the pubiic iImporiance O the s«
matter, and of course, the pigjudice lhat may o0& ocsasiored
tc either party oy the graht or retusal of the applicauor ror

extension of tirme.

24. Needless to state. tha foreqoing decisions have binding suthority
upon us. In the instant case, the Reference raises matters of grave
pubtic importance o the governance of ‘he Republic of lLiganda,
derived from the armendmetit of no iess than the Srundrorm o inat

- L
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Partner State. We deduce no prejudice to the Respondent, Mr.
Mabirizi, should the praver for extension of time be granted, neither
were we satisfactorily addressed on any such prejudice. In any
eveni, the grant of {he Application would merely formanse the service

upon him of a docuimen: that is already on Coun record.

25. Mr. Mabirizi did also chzllenge the veracity of the reasons aovanced
for the Aftorney Genersal's inability fo s2rve the Answer to the
Reference in time. These weie encapsulated in the Affidavit of one
Moses Opio that was loaged in this Court orn 0% July 2013
However, a related 3sue was conclusively zodigssea by @

Appellate Division of ihe EACS in Godairey hagezi vs. Nattonal

Medical Stores (supra, in the illowing t&rms;

A statement or statements made on cath in an affidavit aie
avidence and 1t was improper to irsat them as mere
statements or aliegations which required evidential proof (as
would undoubiediy havs bestt e case f they ilad Been neade
v a pleading). Te cast doubi on tihe veracity of suin
swatements, as e riafl Lourt did at the uryging o Counsel for
the Respondent, vwiinout there being any resuluny eviuease

irom the Respoandent was also & misdirecdon of tne lav.

26. In this case, as in that case, ro evidance in rebuttal was presanied
by the Respondent {Mr. Mabirizi} such as would nrovide a basis for
the veracity of the Anplicant’'s evidence 10 be Iimpeachad. Ir the
absence of such conwary svidence Ay Opic s affidavit evidance
remained uncontrovened. Zonsequently, we are satisfied wmat the
Altorney General has astablished sufficieit reason for that office’s
inability to serve the Answe2r 1w ing Fetition within (e prescribed nims.

W
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We would therefore sxercise our discretiorn under Rule 4 of the
Court's Rules to grant the application for enlargement of time within

which the Answer to the Petition may ke servea upon Mr. Mabinzi.

27. Be that as it may, Mr. Mabirizi did further contend that there is no
provision for such a pleading as an "Answer to the Reference’ in the
Rules. With utmost respect, this argumsnt appears to us to be a
classic case of applying rwes of piccedws as nandmadens of

use of

{. |

injustice rather than jusfize. Vvhereas we do ackngwieags
the term ‘responss N Fwle 30(1) wiln regare o ne pigading hat
responds to a Reierence, and it mosed might have been inore
prudent to dse the sams e in the attencan: pleading: we are aar
pressed tc appreciate how the zesgnator O suci pleaaing 33 an
Arnswer (0 the Relerence woulo 30 aistrsdit b 23 10 warran its beng
struck off the reccrg, as nas peen ploposed I our viaw, the micia
parunent issue woulc be wnsther it conforms i subsiance o ha
regulrement of a response (© a refarence as envisageda n Kuigs 3L 1)
anc 43, a matier to winch we rever! lawer 1n this Ruiing. ~or present
purposes, therefore, altnough 1t might have cean more elegaint
refer to the pleading i question as a Rasponse and not “Answar fo
the Reference, such a grocecuia: lapse wowd w1 cUr conaderad

view. not render it fataty dsizctive.

28. With regard to the allegation of late filing of the Affidavit in Rep!y',
we are constrained 1o cbzerve that we find nc provision, in the Coud's
Rules for an Affidavit ir suppers of a Reference or 3esponse ¢ a
Rererance. It GBS ‘Gudw U&L TEra Geig A2 27 0wison for a0 af tavit
in suppon of eithar pleaGirgs, éle woud Le 1o prescilea ome

frame in the Rules within whicn an afidavit 1n sugport of 2 Responsa

T IR
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to a Reference may be filed. Meanwhile. whereas Rule 24(3) enjoins
an applicant seeking ic annul an Act. as 1s the case herein to
accompany the Staiement cof Reference with ‘documentary
evidence of the same there .5 1o suCh COMESPONAING JoHFEIZA
upoh & responueni to a aietence uncer Ruie 00 Nunistneigss, Ruie
38{1) mandates any gamy that wisnes IC¢ 3pLen0 COCUINENS U S
plezaings 10 do s¢ orovidaa, obvicusly. hat (© would DE requirsd 10

formaliy adduce tham w1 evidence at iral siouid it wish & nave them

formaliy on Court rezcia. tndeed 1 thie case of Linion Trade Centre

(UTC) vs. Attorriey General ot Rwanaa. EACS Apgeal no. i of

2615, it was nela wat any annexures 1o a document biiess Lie

L 1
- a

{.J

document is an aifidavit ana tney are anne,sd nerouo.
sam2 are produced! at Lhe tral ag exhibkils, are nor gnance. T2
impert of that Gecision 1 Mat dosurnents that & vavly ntends O cely
upcr in support of s Lase may ne adduced &1her oy appending the
to an afiidavic Or oy el Sroaechol a Ofa. @Viaence ai dial 23
exnits. Thus, subject © the Scheauling Conigience delineatad N
Ruie 53(1), an afficav: such as the Aftidavi iy Regy o1 tng case
would be treated zz aithdavd evidencs withi, tie Lonfines of Ru.é
83(Ti(¢c), and any documenis appended thereto woulu ge acoucsu 93
documentary evidence unaer cover of nat  affidavit. vee 20
accordingly agree witn M Mabirizi that an aifidavic n cepiy’ tnin
regard 10 the Arswai 10 ine Reerencs i3 inaeed alien 1 e Ru.&3,
bui Gisaliow his ciaim ina: e said aridavit was na fign witn 96
time frame by law ooescined  There is o such ume fratie n (2
Ruies. We theieiore ino tnis ogsciion to we - nsconzenea and

urienaoie.

N E———————
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29. Mr. Mabinizi also sought to have the Answer t2 the Reference and

Affidavit in Reply struck off the record on account of therr purportedly
containing genera! and evaswve deniais. bemng frivolous and
vexalious, ana ihe Afixdavil In Repiy partcularly comaning irreevant
ano scandaious maienai. In whai appearec O Be an alizirainve
argument, he did »n ora: sLarmssNs contend that the genera &-d
evasmve denls should e deemea 0 se admussions wahpri e
pracincis of Ruie 45(1). Conve. sely. 11 waa argued 7or the ~iloirey
Gernera that the Answer o the reigrence nad aouressad al vz
allegations of fact maas v e Reference and s supLorunyg Afldzvit
without offending rluie 37. wlicn 20j0iis i pleadings O ZonEn
concise statement of facs and oot evicencs  w1s aot 1051 upoe us
thai the decisions cued oy Wir Madwizt on s 33u8 nere I
Kenyan and Lgandan couns. Ve ais alive W the act (hat decisic: s
from EAC Partnar States (apex couris incusive) have only parz casive
autnoniy before this Courl.™ They wouly not suparseas the express
provisions of the Cauit 3 giccealra rules. Thne Rules themseives are
quite categorical on iz 1ssue. Ws reproduce Rulas 37(1; ana 43 for

ease of reference.

Rule 37(1)

Subiject to the provisions of this Rule and Rules 44, 41 angd 42,
every pleading shali coentain & concise statement of matznal
facys upon which the party’s claim cr defence is based not the

evidence by whichn (nose facis are 0 be prove.l

 This 0b: 2753700 etic gl Z0BLE 11 fer oz - ME VA 1L 0. aies g 3 £ Turney Genzial of
Uganda, Civil Appeal No. 23 of 2010 { +5=~05 S-2%ene Jach & Mweseken vs, Kaiubi, Civid Apglicaticn No.
261 of 2613 1Uganca Court of Anpes) 1T w8 CIRL ¢ LLD00MT o 20 BUEL 02 v TMET S50 @E 07 Tl

limitarion must be Lirictly enforcec
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Rule 43

(1)Any allegation of fact made by a party in a pleading shall
be deemed to be zdmitted by the opposite party unless it is
denied by the opposing party in the pleading.

(2)A denial may be niade either by specific detual o 0y 4
statement of NON-admission aidd sither GXpressiy or by
necessary Impicailorn,

3)Every allegation cf iact naos i 2 pieading wnich is not
admitted by the opposite party shat be speciticaily denied
oy that party; and a general deniai or a general statement
oV non-aasudsion of such allegation stan nof be suffclent

Jerdl,

30. Rule 37(1) exclicitlv enjeing parties to a refererce fo Ba coneiss in
their pleadings, restricting them to ‘material facts upon which the
party’s claim or defence is based' On the other hand, Rule 43
specifically aadreszss denigls 2nd adimssions v/ cobslrite Rue
43(71) to encapsuiawe he genaral rule ihat a factual alieganon. If oot
denisd by opposiie party wout e deemed o pe admnied.  Vhat
general rule is then quanfied by Rule 43,2) mnat ouilines what e
denial envisaged in Rulks £3(1) would entail, i wil. a spstiic aenmna. or
a statement of non-admssion, both of which may o0& Jdeduced from
their express terms or by nscessary inplication.  Tie first aspect of
43({3) appears o be synonymous with the impoit of Rule 43(7) it 50
far as it advocates the specific denmal Of any ategaticn tha s ot
admitted. The second aspect of thal sun-rule however, exprassly
negates the efiec: ot geneiai aenias znd statemsnts of noa-
adimission. it thus rengers redundand blarket, sweepihy staiedents of

[ e e _________________
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denial in the nature of omnibus denials that purport to restrict a

party's liability to only matters expressly admitted py it in a pleading.

31. In the matter before us Mr. Mabirizi did nct take issue with any
omnibus clause either ir his pleadings or in submissions.  He did,
however, fault the Attorney General for not responding to aspects of

his Statement of Reference. We nave carefusy conside.ed

paragraphs 14 — 21 of his afficavit in supgon of Apglicadon No. £ of

2015, to which we were ratered. It s abundarty cizal thal those
paragraphs do acknowiedge ihat responses welre made to al iy

Mabiiizi's allegations in the Refersnce aloer not . -

2 LENRl gl Ain
the specificity that he mught have preferrsa. This, 1 Gui Vigw. 15 Hot
quite e same Wing as here being No weolal whalsogver 4as
envisaged under Ruie 43(1). JOn ihe contrary as quite ngntly argued
by Ms. Kaahwa, Ruig 43(2) au&s imake piovision for aifiter spacilic
denlals or statements of tion-admission.  Farhaps more 'mpacianiiy,
in any eveni, the Rules 0o not prescribe the degree o spacificuy mat
pariies would be expecicd W subscrive . Jltimadeiy, it o the
respective parties call W@ desite how much sDeciicity woult supnod
then case. It certainly 15 nol ior opposite garey 13 actate this dean o
thenhi. That would probaty expan the Rules deierence in Rule 371
to sieadings contaiting @ corcise statamedni of malenat jaots!
Conseqguently, we are saiistied that the Answar 1o \he Reference did

not offenc the Couil's rules ol proceaurs i that 1I8yara.

32 Given the definition of & Mleading’ in Rulz 2 which 2ncompassss
‘ary document lodged by o on behalf of a nartv relating i. a
matter befora the Court” the applicatiar of ihe Rules i~ ‘ha

foregoing discourse wo.rl= 218G periain i M Matinzi s allzgans: | at
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the Affidavit in Reply contained general and evasive denials. In any
event, there would be nothing to stop opposite party from filing
additional affidavite to provide more specific affidavit evidence in
support of its case. Vve wouli therefore disaliow M. waoinzis

contestations as w the generalily of the afficzit evidence on igcoru.

33. We now turn to the ouestion 2s to whether or not the Ansver to tha
Reference and Affidavit in Renly were frivolous and vexatious, ‘he
latter document allegedly containing scandalous material 100 Having
carefully scannea the einiire Courl "ecors we nnd o subsiantiat an
by Mi Mabiiizi either i his Apgicalicn ar in Sulmissions oo the 8tus
of frivoious and vexatioLs pieatings. Yve snai the gioie ol beiabor
the point. e did nonetheless. address LS On & JuUESHION Ut 02
Affidavit in Reply contairing wnai e consiesied © be scandalous
materia on the basiz of the ionewing detinition of scanaalous agtier

in 3.acik’s Law Dictivnary &~ Edivoa, 9.4157;

A matter that is botk graossly disgracafu! ‘or defamatory) and
trrelevant t¢ the acton or defense. & federal court — upon a
party’s motion cr cn ifs cwn — can order a scandalous matier

struck roim a piead.r g

34. Wz reproduce tne impugned parayrapns of e atdavt in Resy

befoys

Paraqraph 15

That ! know that the Applicant is habituahy known to abuse
court process and has previously challenged the competerce
of Lady Justice Elizaheth Musoke and Justice Cheborian
Barisnaki 10 liear fs pgetition wish 1. was jued i ee

e e e e e e ———
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Constitutional Court on the alleged grounds that they were
bound to be biased in favour of the Respondent due to treir
kinship connections with members of the Executive, and a¢

che begintiing of the hearing alar. 2uned (s application.

Paragraph 17

That | know that the Apnlicant bhas continuonsiy avhihitad
vexatious and frivolous behavicr ‘n the conduct of ~ig
oatifiens  challenging  the legality of the Constituticn

(Smenament) 2C7 Mo i i ZU18 i wie Doutis of

| I Y
- ey W)

Ugarnoa.

35. We would resnectfully Jecline 1o make a findirn o naregrarh 15
above given that it denetes issues that are aimilar to thase rajsas n
the substantive Refarence from which this Applicatior, is derive= e
woula not wisa o pre-ampl cur Jecision un he e 0 he
Reterence witholi neaing the pamues extensivaly &6 e 135088
inherent therein. Vvith regard w paragrapn 17. nowaver. i aguears /o
be an aitack on the cersun of Mr. NMaonizi in &nns o ms cersonal

conduct of legar Gispuies ettendant w Lonsiivucs, (Amendmen,, Act

No. 1 of 2078 % dogs in wus considersu view un ztou; o he

professional countesy that is expeced flont memoeis 9 Ve Bal,
including self-represeniad iitigans and 1. 2o hal exe i soandacs,
We do reiterate that court cecorum dicwies inat the cgmiy ¢i a ocont
IS To ve respected and maimanmsa si all tines, ncluding n apeen.
pieadings, attire and PIESenauens mave L@idis Wil SOVious ¥
that woula exiend © Immmum standards of countesy 2 an coodd
users: judicias omcers, advoctaws ana litigans alike. This Court o.as
treal court decorum with ine senousness nal snould Lo acuoraay o

L e e, _
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it, and would not condone any inchnations t¢ the contrary  Qn that
premise, we do hereby strike out paragraph 17 of tha Affidavi n

Reoly.

H. Conclusion

36. i ire rasuit. as we aid state in our Summary Ruling of 2% O=coer
2018 we decline *he inviiation axtended to us o strike o the Sount
record either the Answer to the Reference or Affidavit in Reply 1n its
entirety. We do, hawe.e: axpunge paragraot "7 #C:n ing Affiaave in

Repiy: cisallow the praver soughi i Appiication No.d of 2013 ior

judgment on admiesion (N Reference No.S of 2059, adc exercizs our

discretion under Ruie 4 of the Courl's Rues of Frocedurs w enlgige

the ume wWithin wiiucs e Answar 1 tny Zefaz oe o g

S0E LY e Leoied,
YRR e L, e Srares = o - - . :
and do deem e Saa Answar 10 e REf2re o2 G Dievitusy sei 2

upcn e Applicant xesponaani — ir. tlacinzi. o nave oeen vaidly
seived.

37. We dn reiterate 2ur Oeders in cur Ruling of 287 Drieber 201¢ hat

&
Appiication No.6 of 2019 s alcwed ard Agnlication Na.4 of 2619

is dismissed, sava as deoided in paragreph &(ii1 ‘hersof that

paragraph 17 o the Affaav: of Qzoly is exsuncec,

38, Finally as we did siate therein. we make no order asg to costs
Itis so ordered.
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Dated, signed and delivered at Arusha this 6™ day of February, 2020.

Hon. Lady Justice Monica K. Mugenyi

PRINCIPAL JUDGE

e —
Ron. Dr. Justice Faustin Ntezilyayo

DEPUTY PRINCIPAL JUDGE

R e
Hon. Justice Audace Ngiye

JUDGE

A{ﬁ@,{/@

e (1-:,»./

Hon. Dr. Justice Charles O. Nyawello

JUDGE

L2

Y

Hon. Justice Charles Nyachae

JUDGE
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